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G>iiit of Appeals of the District of Columbia 


No. 4864. 

Alameda Park Company, Appellant, 

vs. 

Commissioner of Internal Revenue. 


1 Docket 8355. 

i 

I 

Alameda Park Company, Alameda, Calif., Petitioner, 

I 

V. 

I 

Commissioner of Internal Revenue, Respondent. 

I 

I 

For the taxpayer: Geo. E. H. Goodner, Esq. | 

For the Common Harold Allen, Esq. I 

I 

Docket Entries, I 


1925. I 

Oct. 23. Petition received & filed. i 

i 

27. Copy of petition served on Solicitor. | 

“ 27. Notification of receipt mailed taxpayer. ! 

Nov. 16. Answer filed by Solicitor. 

“ 20. Copy of answer served on taxpayer. Assigned to 

General Calendar. 

1926. I 
Nov. 10. Hearing date set for 1-24-27. 

Dec. 2. Application for order to take depositions filed by 
taxpayer. 

“ 10. Order to take depositions signed & filled. Both 

sides notified. I 
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1927. 

Jan. 5. Application to change date of taking depositions 
filed by taxpayer. 

6. Order amending order to take depositions signed 
& filed. Both sides notified. 

‘‘ 24. Depositions of E. C. & Arthur Strehlow filed. 

‘‘ 24. Hearing had before Mr. Green. Consent to con¬ 

tinuance to 2-10-27. 

24. Ordered—proceedings be continued to 2-10-27— 
signed & filed. Both sides notified. 

Feb. 10. Hearing had before Mr. Love on merits. Tax¬ 
payer’s brief due 4-1-27. Depositions filed at 
hearing. 

‘ ‘ 23. Transcript of hearing 2-10-27 filed. 

Apr. 1. Motion to amend pleadings filed by taxpayer. 

1. Brief filed by taxpayer. 

May 5. Ordered motion of 4-1-27 be over-ruled, signed & 
filed. Both sides notified. 

1928. 

Mar. 1. Findings of fact & opinion rendered. Judgment 
will be entered for the respondent. 

5. Order of redetermination entered. 

Aug. 31. Stipulation of venue filed. Ct. of Appeals of D. C. 

“ 31. Petition for review by Ct. of Appeals D. C., with 

assignments of error filed by taxpayer. 

31. Proof of service filed by taxpayer. 

Oct. 17. Praecipe filed by taxpayer with proof of seiwice 
thereon. 

Xow, October 29, 1928, the foregoing docket entries 

certified from the record as a true copy. 

[sE.^L.] D. B. GAMBLE, 

Clerk U. S. Board of Tax Appeals, 

2 Filed Oct. 23, 1925, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals, Washington, D. C. 

Docket No. 8355. 

Appeal of Alameda Park Company, Alameda, California. 

Petition, 

The above named taxpayer hereby appeals from the 

determination of the Commissioner of Internal Revenue 
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I 

set forth in his deficiency and rejection letter (Bureau 
symbols IT :E :SM-JWN-3643) dated August 24th, 1025, and 
as the basis of its appeal sets forth the following;! 

1. The taxpayer is a California corporation wdthl princi¬ 
pal office and place of business at Alameda, California. 

2. The deficiency and rejection letter, a copy of which 

is attached as Exhibit was mailed to taxpayer on 

August 24th, 1925. I 

3. The taxes in controvery are income and profits taxes 
for the calendar year 1917 and are less than $10,000.00 to 
wit,: 

i 

Total tax liability determined by Com¬ 
missioner in letter dated August 24th 1925.$9,691.67 

Tax liability indicated in original return i 

and paid .|5,233.98 

Deficiency in dispute .$4,457.69 

4. The determination of tax contained in the said de¬ 
ficiency letter is based upon the following error: 

The Commissioner has treated rental payments made 
under contract by taxpayer in 1917 as prepaid reiitals for 
subsequent years and has disallow’^ed the same as deduc¬ 
tions in computing income for 1917. i 

5. The facts upon w'hich taxpayer relies as the Ibasis of 

its appeal are as follows: 

3 (a) Taxpayer is a corporation organized! in 1916 

under the law^s of California. I 

(b) Taxpayer w’as organized for the purpose of operat¬ 
ing Neptune Beach (an amusement park) under| a lease 
agreement for the benefit of the Surf Beach An^usement 
Company and its creditors. The Surf Beach Amusement 
Company was the owner of Neptune Beach. I 

(c) In 1916 the Surf Beach Amusement Comjiany be¬ 
came involved in financial difficulties and creditors were 
pressing their claims, filing builders’ and materialmens’ 
liens, and threatening bankruptcy proceedings. In order 
to avoid bankruptcy and to satisfy its creditors, the Surf 
Beach Amusement Company on August 15th, 1916^ entered 
into a lease agreement w’ith one August Freese of San Fran¬ 
cisco, California, wffiereby said Freese became the lessee of 
said Neptune Beach for a term of fifteen years according to 

! 

i 
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the terms of said lease, a copy of which is attached hereto 
as Exhibit ' The lease provided that the lessee might 

assign the lease to a corporation to be organized for the 
purpose. In pursuance of this provision, the Alameda 
Park Company, this taxpayer, was organized August 20, 
1916, and became the assignee of said lessee. 

(d) The various creditors of the Surf Beach Amuse¬ 
ment Company consented in writing to the execution of said 
lease agreement to said August Freese, a copy of which 
creditors’ agreement is attached hereto as Exhibit ‘‘C.” 

(e) The Newark Development Company, whidi held a 
deed of trust to the Neptune Beach property from the Surf 
Beach Amusement Company, as security to original pur¬ 
chase money, agreed in writing to waive its rights to fore¬ 
close its deed of I trust and sell the property pending the 
carrviinr out of said lease airreement and said creditors 
agreement, a copy of whit-li agreement signed by the 
Newark Development Company is attached hereto as Ex¬ 
hibit “D.” 

(/) The aforementioned lease to August Freese was duly 
assigned and transferred to the Alameda Park Company, 
this taxpayer, and taxpayer assumed all the obligations 
thereunder and entered upon the performance of same in 
1916. 

{{/) By the terms of said lease taxpayer w^as bound, in 
addition to the payment of $1.00 per month rental through¬ 
out the term of said lease, to apply all moneys received by 
it from operating said amusement park in excess of neces¬ 
sary operating expense to the payment of the obligations 
of the Surf Beach Amusement Company, lessor, in the 
order of priority stipulated in said lease agreement. 
4 Taxpayer .contends tliat these payments constitute 
rental payments deductible in the year in which 
made. The Commissioner admits that they are rental pay¬ 
ments, but holds that they must be treated as prepaid 
rental and prorated over the term of the lease, which hold¬ 
ing gives rise to the controversy involved in this appeal. 

(h) Taxpayer rendered an income tax return for 1917, 
in which it reported all receipts from the operation of Nep¬ 
tune Beach as gross income and deducted therefrom all 
payments made for the benefit of the Surf Beach Amuse¬ 
ment Company, lessor, to its creditors. The disallowance 
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of these deductions gives rise to the deficiency of $4,^57.69 
now in dispute. 

(i) Taxpayer’s return for 1917 indicated a tot$l tax 
liability of $5,233.98 which was assessed and duly p$id by 
taxpayer. No part of this payment is involved in this ap¬ 
peal. 

Sometime after this, the Commissioner notified taxpayer 
of additional tax due for the year 1917 in the amount of 
$7,847.25. Taxpayer protested this finding and appealed 
to the Committee on Appeals and Review under tlid Com¬ 
missioners rules of procedure then in effect. While this ap¬ 
peal was pending and before it was considered by thej Com¬ 
mittee on Appeals and Review, the Commissioner in March 
1923, made an N. C. assessment of the proposed additional 
tax, that is, an assessment not in compliance with Section 
250 (d) of the Revenue Act of 1921, then in effect, ^ving 
taxpayers the right of appeal. When demand w^asi made 
by the Collector for payment, taxpayer filed an abatement 
claim for the full amount. Under date of February 26, 
1925, taxpayer filed with the Collector a combined abate¬ 
ment and refund claim on Treasury Department Form 843, 
claiming refund of $5,233.98 and renewing abateihent of 
the $7,847.25. | 

(j) Under date of May 7, 1924, the Committee on Ap¬ 

peals and Review' rendered a written recommendation to 
the Commissioner upon taxpayer’s protest and appeal 
which was approved by C. R. Nash, Acting Commisbioner. 
This decision, a copy of wrhich is attached hereto ks Ex¬ 
hibit “E,” held that the payments by taxpayer tO| credi¬ 
tors under the aforementioned lease agreement constituted 
rental payments, but that they fell in the same class as 
payments made by -a lessee for permanent improvements 
upon leased property, of wiiich it was to have the fise, as 
outlined in Article 140 of Regulations 33. | 

(k) As the result of taxpayer’s protest and appeal 
5 and the decision of the Committee on Appeals and 
Review, a reinvestigation of taxpayer’s bociks for 
1917 w'as ordered by the Commissioner and the Revenue 
Agent submitted his report under date of October 31, 1924. 

(1) Under date of January 12, 1925, the Commissioner, 
by letter notified taxpayer of the proposed rejection of its 
abatement and refund claims for 1917, unless pfior to 
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thirty days therefrom taxpayer submitted information 
tending to show that the rejection was incorrect. A copy 
of this letter is submitted herewith as Exhibit ‘‘F.” 

(in) Under date of January 2h, 1925, taxpayer protested 
the proposed rejection of its claims and requested a hear¬ 
ing. Oral hearing was held on February 9, 1925, with 
representatives of the Commissioner and taxpayer’s ob¬ 
jections were renewed. As the result of said protest and 
hearing, taxpayer's taxable income for 1917 was re-deter¬ 
mined and its tax liability recomputed as set forth in Bu¬ 
reau letter dated August 24, 1925, (Exhibit “A”). From 
tliis linal determination of the Commissioner and rejection 
of abatement claim, taxpayer now appeals to the Board of 
Tax Appeals. 

(^?) Taxpayer’s abatement claim covers the entire addi¬ 
tional assessment made by the Commissioner in March, 
1923, of $7,847,25. Of this amount the Commissioner’s let¬ 
ter of August 24tli, 1925, shows that $3,389.56 was an over¬ 
assessment. The dirfereiK'e between the amount of the 
abatement claim and the overassessment is $4,457.69, the 
deficiency now in dispute. 

6. The taxpayer, in support of it’s appeal, relies upon 
the following propositions of law: 

(a) in com})uting taxable income for 1917, a corporation 
is allowed to deduct 

‘UVll the ordinary and necessary expenses paid within 
the year for the maintenance and operation of its business 
and properties,' including rentals or other payments re¬ 
quired to be made as a condition to the continued use or 
possession of property to which the corporation has not 
taken, or is not taking title, or in which it has no equity.” 
(Sec. 12 {a) of Bevenue Act of 1916.) (Underscoring 
ours.) 

(b) A lease may contain an option to purchase, but the 
lessee cannot at the same time be a vendee of the 

6 property under lease. 

"Wherefore, the taxpayer respectfully prays that 
this Board may hear and determine its appeal. 

GEO. E. H. GOODNER. 

Geo, E. IJ. Goodner, 

Munsey Bidlding, Washington, D. C., 

Counsel for Taxpayer. 
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State of California, 

County of Alameda, ss: 



R. C. Strehlow, being first duly sworn, says: ! 

That he is the president of the Alemeda Park Conipany, 
of Alameda, Cal., and as such is duly authorized to yerify 
the foregoing petitions; that he has read said petitij)ns or 
had the same read to him and is familiar with the i state¬ 
ments therein contained; and that the facts therein Istated 
are true, except such facts as are stated to be upon informa¬ 
tion and belief, and those facts he believes to be true.: 

R. C. STREHLOW. 


Subscribed and sworn to before me this 17th day of Sep¬ 
tember, 1925. 

[seal.] F. H. NEVELLE,i 

Notary Puplic, 

8 Exhibit 

Copy. ! 

IT :E :SM. I 

TWN:3643. Aug. 24, i|925. 

Alameda Park Company, 

Alameda, California. | 

Sms: I 

Reference is made to your income and excess promts tax 
returns filed for the calendar year 1917. I 

You are advised that your net income has been recom¬ 
puted on the basis of additional information submitted and 
that since your application for computation of | excess 
profits tax under the provisions of Section 210 of thd Reve¬ 
nue Act of 1917 was previously allowed, the rate established 
has been applied to the net income as corrected. I 

The computation is as follows: 

Net income as shown in revenue agent’s report 


dated October 31, 1924 . $5lJ466.60 

Less Additional deduction allowed for rental 15]000.00 

I 

Corrected net income. $36;466.60 


I 
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Excess profits tax under Section 210 


Net income .. $36,466.60 

Less Excess profits tax. 7,982.63 


Amount taxable at 2% and 4% $28,483.97 

2% tax. 

4% tax. 

Total tax assessable. 


$7,982.63 


$569.68 
1,239.36 

$9,691.67 


9 Brought fonvard 


$9,691.67 


Tax previously assessed, account 


#47,750,018 . $5,233.98 

March 1923, page 1, line 4 . 7,847.25 


Total. 

Correct tax liability . . 

Overassessment 


$13,081.23 
9,691.67 

$3,389.56 


Ill accordance with the above conclusions, your claims 
for the abatement of $7,847.25 and the statement and refund 
of $13,081.23, aggregating $20,928.48, will be rejected for 
$17,538.92. 

The Collector of Internal Revenue for your district will 
be advised of the rejection at the expiration of thirty days 
from the date of this letter. 

Upon receipt of notice and demand from that official, pay¬ 
ment should be made to his office in accordance with the con¬ 
ditions of his notice. 

The overassessmeiit shown herein will be made the sub¬ 
ject of a certificate of overassessment which will reach you 
ill due course through the office of the Collector of Internal 
Revenue for your district and will be applied by that official 
in accordance with Section 281 (a) of the Revenue Act of 
1924. 

A copy of this communication is being forwarded to your 
authorized representative, Mr. George E. H. Goodner, Mun- 
sey Building, Washington, D. C. 

Respectfully, 

J. G. BRIGHT, 
Deputy Commissioner, 

By-, 

Chief of Section, 
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10 Exhibit 

! 

This lease, made this loth day of August, 1916, between 
Surf Beach Amusement Company, a California corpora¬ 
tion (hereinafter called ^lessor’’), and xVugTist Freese, of 
the City and County of San Francisco, State of California 
(hereinafter called “lessee”), 

Witnesseth: ! 

That the Lessor has leased and demised and bjt these 
presents does lease and demise to the lessee, and thd lessee 
does hereby hire from the lessor, the following* described 
premises, to-wit: 

All that certain piece or parcel of land, situate, lyi^g and 
being in the City of Alameda, County of Alameda^ State 
of Califoniia, bounded and more particularly described as 
follows, to-wut: I 

Beginning at a point on the southerly line of Central 
Avenue, formerly called Washington avenue, ^stant 
thereon four hundred and twenty three (423) feet five (5) 
inches westerly from the point of intersection therebf with 
the western line of Webster Street, also called I Euclid 
or 7th Street, as said western line existed before said 
Webster Street was widened, extended southerly in a 

• ♦t 

straight line; thence at right angles easterlyl along 
said sonthern line of Central Avenue seven hundred and 
fifty two (77)2) feet one (1) inchc; thence south one (1) 
degree thirty-five (35) minutes west to the boundary line 
of the land described in that certain patent made i by the 
Fnited States to Antonio Maria Peralta, recorded in the 
office of the Recorder of Alameda County; thence \yesterly 
along said boundary line as described in said patent to a 
point south one (1) degree thirty-five (35) minutes west 
from the place of beginning; thence north one (1)1 degree 
thirty-five (35) minutes east to thej point of be^nning. 
Being a portion of the Aughinbaugh 233.374 acre tract so 
called. 

Also Salt Marsh and Tide Lands described as follows: 

Conimencing at a point on the shore line of San Fifancisco 
Bay at ordinary high tide, distance seven (7) chains thirty- 
five (35) links south and 20 chains east of a granite monu- 

2—4864a 
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ment set at the iiortli-westeni CvOnier of the south-west 
quarter of Secti<jn 11, Township 2 south, Range 4 west, 
M. D. ; thence according to the true meridian along said 
shore line, north seventy-one and one-half {llVo) degrees 
west 1 chain 9 links, thence south seventy-seven (77) degrees 
west 1 chain 7 links; thence nortli sixty-one and one- 
quarter (6114) degrees west four seventeenths (4/17) 
cliains; thence south 4.65 chains; thence west to a 
11 point 7.23 chains east and 10 chains south of said 
granite monument set at the northwest corner of the 
southwest quarter of said Section 11; thence south 10 
chains; thence west 7 chains 23 links to the west line of 
Section 11; thence along said west line south 12 chains 5 
links to Alameda Basin; thence along Alameda Basin south 
sixty-four (64) degrees fifty-one (51) minutes east 33 chains 
14 links; thence north across tide lands 34 chains 98 links to 
the shore line of San Francisco Bay at ordinary high tide; 
thence along said shore line north sixty-seven and three- 
quarter (67%) degrees west 6 chains 60 links; thence north 
seventy-one and one-half (71Vo) degrees west 4 chains 13 
links to the point of commencement. 

Being a tract of tide lands in San Francisco Bay desig¬ 
nated as Lots 22, 25, 26, 27 and portions of Lots 23 and 24 
in Section 11, and Lots 6 in Section 14, all in Township 2 
South, Range 4 West, M. D. 'M. as the same are laid down 
and delineated upon that certain map entitled ‘‘Sale Map 
No. 10 of Salt jMarsh and Tide Lands situated in the County 
of Alameda, State of Cal.’’ etc. filed June 9, 1888 in the 
office of the County Recorder of Alameda County: 

Together with any and all buildings, structures and im¬ 
provements and any and all personal property of the lessor 
now in, on upon or about said premises and the appurte¬ 
nances thereunto belonging or in any wise appertaining, for 
the term of fifteen years, beginning with 15th day of Au¬ 
gust, 1916, and ending with the 14th day of August, 1931, 
at and for the monthly rental of one dollar ($1.00) payable 
in advance on the 15th day of each and every month during 
said term beginning on the said 15th day of August, 1916. 

The lessee agrees to expend twenty-five thousand dollars 
($25,000) in completing and opening the bathing and amuse¬ 
ment resort now on said premises, and to complete and open 
the same with all possible dispatch. All sums of money 
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paid by lessee in satisfaction of liens against said premises 
for labor heretofore furnished, or for purchase of personal 
property necessary for the opening of said resort shall be 
considered a part of said $25,000. The lessee may if he de¬ 
sires expend in excess of $25,000 in opening or inlproving 
said resort. I 

The lessee agrees to operate said resort as soon I as com¬ 
pleted and thereafter during tlie continuance of this lease; 
provided that the same may be closed at the option of the 
lessee anvtime during the months of October, Novem- 

v O 7j 

12 ber, December, January, February, March and April, 
the lessee however shall be permitted to sublet any 
part of the said premises and to make agreements with 
third parties for the erection, construction, operation or 
maintenance by said third parties of concessions! and at¬ 
tractions in and upon the demised premises, and ;the said 
lessee further agrees to apply all moneys received from the 
operation of said resort^ including all moneys received from 
any concession on said demised premises in the fbllowing 
manner, to-wit: I 

First. To the payment of all costs, expenses and| charges 
of operating and maintaining said resort; provided the 
manager’s salary shall not exceed $400.00 a month; 

Second. To the payment of any money as it becomes due 
under that certain Deed of Trust dated the 8th day of Sep¬ 
tember, 1915, made by the Surf Beach Amusement Com¬ 
pany as party of the first i)art, and F. W. Lucas dnd S. F. 
Walter as parties of the second part, and Newark De¬ 
velopment Company, a California corporation as party of 
the third part, covering the premises hereby demised. 

Third. To the pajunent of any and all sums df money 
paid or advanced by the lessee under the provisions of this 
lease or to preserve the demised premises, including any 
payments made under said Deed of Trust. | 

Fourth. To the payment ratably at the times hereinafter 
specified of the existing claim of all bona-fide creditors of 
said Surf Beach Amusement Company, except H. M. Owens 
and William Edwards. 

Fifth. To the payment ratably at the times hereinafter 
specified of the existing claims of the said H. M. OWens and 
William Edwards against lessor; j 

Sixth. To the payment of the SuiT Beach Ankusement 
Company, lessor of the sum of $9,986.00; 
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By the payment to the lessor of the said sum of $9,986.00 
* * ''' as s])ocifled in the preceding paragraph, or by the 

sooner payment thereof, provided all claims of creditors 
of lessor have been paid and discharged, the lessee shall 
become entitled to all the right, title and interest of the 
lessor in or to the herein demised premises and property 
a]id each and every part thereof, and by such payment all 
such right, title and interest of the lessor shall ipso facio 
vest in the lessee, his representatives, successors and as¬ 
signs, and upon such payment the lessor shall cause to be 
delivered to the lessee, his representatives successors or 
assigns, its grant, bargain and sale deed covering the 
13 herein demised premises and property and each and 
every part thereof—said deed having this day been 
deposited in escrow with appropriate instructions. 

It is particularly understood and agreed that the lessee 
may assign this lease to a corporation to be organized for 
the purpose and further that after lessee, his representa- 
tiviis, successors or assigns, shall have expended the sum 
of $25,000 as aforesaid, he or thev mav at anv time cancel 
and terminate this lease by surrendering possession of the 
herein demised premises and property, and thereupon all 
further liability on the part of the lessee, his representa¬ 
tives, successors or assigns hereunder shall cease and 
terminate. 


This lease is given subject to all existing contracts with 
concessionaries, heretofore made bv the lessor for the 

7 * 1 ' 

operation or maintenance of concessions on the demised 
premises, and the lessor hereby assigns, transfers and sets 
over unto the lessee all its right, title and interest in and to 
ail such contracts, and the lessee hereby accepts such as¬ 
signment, and agrees to carry out and perform the obliga¬ 
tions of lessor under such contracts so long as he shall re¬ 
main ill possession of the herein demised premises. 

And the lessee for himself, his representatives, successors 
and assigns covenants and agrees with the lessor, its suc¬ 
cessors and assigns, as follows: 

1. The lessee will pay the rent for the said premises as 
herein provided, and in addition will pay all rates and 
charges for vrater, gas, electricity or other utility furnished 
for use or used In or upon said premises or any part thereof 
during said term; 
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2. The lessee will not use or suffer to be used or let or 

j 

sublet said premises or any part thereof for any unlawful 
purpose or occupation. I 

3. That on the last day of said tei'in, or sooner termina¬ 
tion of this lease, the lessee, his successors, assigns and sub¬ 
tenants will peaceably and quietly leave, surrender ajid yield 
up said premises, together with any and all alterations, ad¬ 
ditions or improvements thereto, to the lessor, its suc¬ 
cessors or assigns, in good order, condition and I repair, 
reasonable use and wear thereof and injury thereto by 
tire, the elements or act of God excepted, but the; lessee, 
however, shall have the right to remove his movable trade 
fixtures and furniture. 

4. That in case the lessee, his successors, assigns! or sub¬ 

tenants should hold over after the termination of 

I 

14 said term, such holding shall be from month to 
month only. 

5. That the lessee, except as hereinabove permitted, will 

not assign this lease or any interest therein without the 
written consent of the lessor, and that this lease shafl forth¬ 
with be terminated in the event that the lessee sljould be 
adjudged bankrupt or insolvent, and shall in no event be 
treated as an asset of the lessee in bankruptcy oil insolv- 
ency; | 

G. That the lessee will indeninifv and save the lessor 

* j 

harmless from all liens and demands arising out of the 
repairs, maintenance, or any alterations, additions, or im¬ 
provements to said premises by the lessee; ! 

7. That at all times during the continuance of this lease 

the lessee will insure and keep insured in first class fire in¬ 
surance companies the improvements upon the (demised 
premises in a reasonable amount, and that in the event of 
loss any and all insurance collected on such policies shall 
be applied to repairing or rebuilding any improvefnents so 
destroyed, or to liquidating the debt secured by s^id deed 
of trust. j 

8. The creditors of the lessor shall have the right to in¬ 
spect the books of the lessee at any and all reasonalple times 
and to take statements therefrom, and the payments to be 
made by lessee to the creditors of lessor shall be imade on 
or before November 15th of each year during thej term of 
this lease, commencing with 1917, and shall include !all sums 
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to whidi the creditors are entitled, based upon a computa¬ 
tion of receipts to and including* the first day of November, 
immediately preceding the said 15th day of November in 
each vear aforesaid. 

This agreement shall bind and benefit the lessor, its suc¬ 
cessors and assigns, and shall likewise bind and benefit the 
lessee, his heirs, i*ei>resentatlves, successors and assigns. 

In witness whereof, these presents have been executed 
in duplicate the day and year first above written, the ex¬ 
ecution in behalf of the said lessor being in its corporate 
name and under its corporate seal by its President and 
Secretarv thereunto dulv authorized. 

[seaL] surf beach amusement company. 

By W. EDWARDS, 

President. 

By LOUIS H. BROWNSTONE, 

Secretary, 

AUGUST FREESE. 


15 Acknoivledgment. 

State of California,. 

City dc Cty of San Francisco, ss: 

On this 16ih day of August, in the year one thousand 
nine hundred and sixteen before me, Llovd Macomber, a 
Xotarv Public in and for the Citv and Countv of San Fran- 
cisco, personally appeared Louis H. Brownstone and W. 
Edwards known to me to be the Secretarv and President re- 
spectively of the corporation described in and that executed 
tlie within instrument and also known to me to be the per¬ 
sons who executed it on })ehalf of the corporation therein 
named, and they acknowledged to me that such corporation 
executed the same. 

In witness whereof, I have hereunto set my hand and 
affixed my Official Seal, at my office in the City and County 
of San Francisco, the day and year in this certificate first 
above written. 

[seal.] LLOYD MACOMBER, 

Notary Public in and for the City and 
County of San Francisco, State of California. 
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Exhibit ‘‘C.’’ 


We, the iindersii^ned creditors of Surf Beach Amuisement 
Company, hereby consent to that certain lease ^ copy 
whereof is hereunto attached, and ascrees to abide iby the 
provisions thereof so far w(‘ are affected therelj>y, and 
hereby extend the time for the payment of our respective 
claims against said Snrf Beach Amusement Company for 
such time as the resort described in said lease is operated 
pursuant to the terms thereof, but not, however, to 'exceed 
four vears from the date hereof. I 

It is understood that we may file our respective iclaims 
of lien against property described in said lease aiid may 
bring and maintain suits to enforce the same, but lio such 
suit shall be brought to judgment without the consent of 
said lessee, or liis successors or assigns during the|])eriod 
of this extension. | 

This agreement is entered into bv us for and in considera- 
tion of the execution of said lease by the parties theri^to but 
shall 7iot become binding upon us until the attached\agree- 
ment is signed by the NetvarJ: Development Compgyiy. 

Dated August 2, 1916. I 


A. T. SPENCE. I 

PANAiMA LUMBEP & MTI.L CO., | 

A. J. LUCAS, Pres, \ 

M. H. OWENS. i 

FRANK B. NEVILLE. 

AUGUST FREESE. ! 

EDWIN J. SYMNE. i 

M. E. EDWARDS, W. E. 

WILLIAM EDWARDS. 

J. A. DAVID. I 

THE CALL PUBLISHING CO., 

GEO. H. KNARSTON. ! 

THE PACIFIC MILL & TIMBER CO. I 
HEWITT D. ALLEN. 

HOGAN LUMBER CO., i 

Bv H. HOGAN, Pres, i 

E. K. WOOD LUMBER CO., i 

By GEO. B. WADDELL, Mgr, \ 

W. P. PULLER & CO., i 

By D. WILLIAMSON, Mgr, I 
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MAXWELL HARDWARE CO., 

By J. P. MAXWELL. 

BASS-HEATER PAINT CO., 

Bv R. M. UNDERHILL. 

STRUMBLE MEG. CO., 

Bv G. H. BROWN, Pres, 

POIVELL BROS. CONSTRUCTION CO., 

Bv R. N. POIVELL, Pres, 

SUNSET LUMBER CO., 

Bv 11. L. LANDIS, Secy, 

IVESTERN C.VRTOON CO., 

Bv BILLY HON 

BURNIIAM-STANDAFORD CO., 

Bv G. W. M(P>OYLE, Pres, 

SANTA FE LUMBER CO., 

By BEN 'W. REED. 

17 ExTfTBTT ‘‘D.” 

lYe, tlio niiclorsiiriiod, lierel)y waive the right to dismiss 
for lack of prosecution any action brought by any creditor 
of Snrf Beacli Amusement Company signing the attached 
agreement to enforce any lien against its property, and the 
nndersigned Newark Development Company, holder of 
deed of trust in said lease mentioned, waives the right to 
foreclose said deed of trust or to sell the property covered 
hereby on account of the filing of any lien or any suit to 
enforce any lien against the property of the said Surf Beach 
Amusement Company. 

Dated August 2,1916. 

A. T. SPENCE. 

PANAMA LUMBER & MILL CO. 

A. J. LUCAS, Pres, 

M H. OWENS. 

FRANK B. NEVILLE. 

PHIL J. STRUBLE. 

AUGUST FREESE. 

M. E. EDWARDS, W. E. 

WILLIA^il EDWARDS. 

THE CALL PUBLISHING CO., 

Bv GEO. KNERSTON. 

J.O. DAVIS. 
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IV. P. FULLER & CO., 

By D. WILLIAMSON, Mgr. 

STRUMBLE MFG. CO., 

Bv G. L. BROWN, Pres. 

SANTA FE LUMBER CO., 

By BEN W. REED. 

SURF BEACH AMUSEMENT CO. 
By W. EDWARDS, Pres. 

By LOUIS H. BROWNSTONE, Secy. 

NEWARK DEVELOPMENT CO., 

By H. M. TOY, Pres. 

By K. SHEET, Secty. 

POWELL BROS. CONSTRUCTION 
By R. V. POWELL, Pres. 

E. K. WOOD LUMBER CO^ 

By GEO. B. WADDELL, Mgr. 

HOGAN LUMBER CO., 

By T. B. HOGAN, Jr. 

SUNSET LUMBER CO., 

By H. L. LANDIS, Secy. 

BURNHAM-STANDEFORD CO., 

By C. W. McBOYLE, Pres. 

MAXWELL HARDWARE CO., 

By J. P. MAXWELL. 

PACIFIC MILL & TIMBER CO., 

By HEWITT D. ALLEN. 

Exhibit ‘‘E.'' 

Committee on Appeals and Revie^v. 
Recommendation No. —. 
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[seal.] 

I 

I 

i 

I 

[sfeAL.] 
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In re Appeal of Alameda P.4RK Company, Webster! Street 
& Central Avenue, Alameda, California. I 

I 

Year 1917. I 

j 

May 7tli, 1924. 

Mr. Commissioner, I 

(For Deputy Commissioner, 

Head Income Tax Unit): I 

The Committee had had under consideration the hppeal 
of the Alameda Park Company from the proposed re^’ection 

3 d 864o 
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by tbo Tiicome Tax Unit of a claim for abatement for the 
vear 1917. 

Oral licaring was held ^Farcli 17, 1924. 

An amnsemont park known as Neptune Beach was origi¬ 
nally promoted and partially built by the Surf Beach 
Amusement Company in the year 1916. Before completion 
of the project, however, that company encountered financial 
difficulties, and thereupon the stockholders and creditors 
reached an agreement to organize a corporation for the 
purpose of ticking over Neptune Beach and operating it. 
Pursuant to this agreement appellant was organized on 
August 20, 1916, under the laws of the state of California, 
and the lease between the Surf Beach Amusement Company 
and one August Freese was assigned to it, as contemplated 
by the parties at the time the lease was made. 

The material parts of the lease are as follows: 

That the lessee should hire from the lessor the tract of 
land described therein, together with the improvements 
thereon and personal property used in connection there- 
witli, for a period of fifteen years at a monthly rental of 
.$1.00, payable in advance; 

That the lessee should expend $2.'),000.00 in completing 
and opening the bathing and amusement resort on the 
premises; 

That the lessee should operate the resort at specified 
times, ])aying all costs, expenses and charges of operating 
and maintaining the resort, including the manager’s salary. 

That the lessee should make payments falling due under 
a certain deed of trust made by the Surf Beach 

19 Amusement Company in 1915 to certain individuals; 

That the lessee should pay the existing claims of 
creditors of the Surf Beach Amusement Company, accord¬ 
ing to the terms of the lease; and 

That the lessee should pay $9,986.00 to the Surf Beach 
Amusement Company. 

The lease then provided that 

‘M)y the payment to the lessor of the said sum of 
$9,986.00/100 as specified in the preceding paragraph, or by 
the sooner payment thereof, provided all claims of creditors 
of lessor have been paid and discharged, the lessee shall 
become entitled to all right, title, and interest of the lessor 
in or to the herein demised premises and property and each 
and every part thereof, and by‘ such payment all such right, 
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title, and interest of the lessor shall ipso facto vest in the 
lessee, his representatives, successors, and assignb, the 
grant, bargain and sale deed covering the herein demised 
premises and property and each and every part thereof, 
said deed having this day been deposited in escrow with 
appropriate instructions. 

‘^It is particularly understood and agreed that theilessee 
may assign this to a corporation to be organized fbr the 
purposes, and further that after lessee, his representatives, 
successors, or assigns, shall have expended the sum of 
$25,000.00 as aforesaid, he or they may at any time jcancel 
and terminate this lease b}" surrendering possession iof the 
herein demised premises and property, and thereupon all 
further liability on the part of the lessee, his reprc^senta- 
tives, successors, or assigns hereunder shall cease aiid ter¬ 
minate. ’ ’ I 

I 

I 

The lease also contained the usual covenants with x^espect 
to the payment of the rent and other charges, subletting, 
surrendering possession to the lessor upon termination of 
the lease ‘‘together with any and all alterations, additions, 
or improvements thereto’’ holding over after the telrmina- 
tion of the lease, assignment, insurance, etc. I 

Appellant’s brief dated March 11, 1924, reads in part as 
follows: I 

* * it is now desired * * * to assert ahd con¬ 
tend that ^ * {I must be treated solely as a 

20 lessee with an option. * * * Taxpayer kept 

books on an accrual basis, and under the tei*mb of the 
lease, all moneys were appropriated the instant they were 
earned or received, and it appears to make no ditference 
whether the actual ])ayments were made at tliat time or at 
a later date. * * That these payments were required 

to be made as a condition to the continued use and posses¬ 
sion of the property cannot be denied. * ^ *” | 

Thie question at issue is whether or not amounts paid 
by the appellant in accordance with the terms of tile lease 
under which appellant acquired possession of the park con¬ 
stituted allowable deductions for the year 1917, br were 
capital expenditures. Appellant contends that it was not 
organized for the purpose of making a profit, but I for the 
purpose of operating the park and that until the payments 

i 

i 
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called for by the lease have been made no profit could ac¬ 
crue to it. 

It appears from the evidence submitted that the gist of 
appellant’s contention is that the appropriation of its entire 
gross income for the 1917 to pa^nnents required to be made 
by it under th,e teims of the lease referred to prevented it 
from roaliziim* anv taxable income for that vear. In other 
v’ords, deductible expenditures consumed its entire gross 
income, leaving nothing upon which to impose a tax. Its 
position is that isince it had not complied with the condi¬ 
tions upon which it was to obtain title to the property, the 
expenditures made should not be capitalized. 

Assuming that appellant’s contentions are correct, 
namely, that the instrument in question should be construed 
as a lease with an option to purchase and that the option 
given has not been exercised, the Committee is of the opin¬ 
ion that the payments made constituted additional rental 
paid for the “continued use and possession” of the prop¬ 
erty. Tlie case therefore falls within the provisions of 
Article 140 of Regulations 33, revised, which reads as fol¬ 
lows : 

“Permanent Improvements under Leases—The cost of 
erecting permanent buildings, or of making permanent im¬ 
provements on ground leased by a company, is held to be an 
additional rental and is therefore a proper deduction from 
gross income, provided such buildings and improvements, 
under the terms of the lease, revert to the owner of the 
ground at the expiration of the lease. In such cases, how¬ 
ever, the cost will be prorated according to the number of 
years constituting the term of the lease and the annual de¬ 
duction will be an aliquot part of such cost.” 

It is accordingly recommended that the expenditures 
made under the lease in 1917, other than ordinary and 
necessary business expenses and deductible as such, 
21 be prorated over the remaining life of the lease on 
the date which expenditures were made, and that a 
deduction of an aliquot part thereof for 1917 be allowed. 

(Sgd.) CHARLES D. HAMEL, 

Chairman^ Committee on Appeals and Review, 
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Approved: .1 

(Sgd.) C. K. NASH, I 

Commissioner of Internal Revenue. | 

I 

I 

22 Exhibit ‘‘F.” ! 

I 

I 

Copy. I 

j 

Treasury Department, Washington. j 

I 

Jan. 12, 1925. 

IT :CA-2551-4. | 

Alameda Park Company, 

Webster and Central Avenue, | 

Alameda, California. I 

Sirs: | 

Keference is made to your claim for the refund of |5,233.- 

98 and the claim for tlie abatement of $7,847.25, covering 
the income and profits assessed for the year 1917.1 

The above claims are based upon the contention that the 
corporation in fact was a trustee and that any im^ome it 
may have received was exempt from tax for the reaspn that 
the lease under which it operated provided that all lincome 
(in fact all gross receipts) must be expended for thje bene¬ 
fit of the lessor, after necessary expenses w^ere j^ajid; for 
the reason that the corporation was organized and operated 
by the creditors of the Surf Beach Amusement Company 
for the purpose of becoming trustee for said creditors and 
protecting their interests. Under such terms and condi¬ 
tions no income could accrue to it. 

You are advised that under date of Mav 7th, 1924, the 
former Committee on Appeals and Eeview ruled that the 
expenditures made under tlie lease for 1917 constituted 
capital expenditures and should therefore be capijtalized. 
The amounts thus expended constituted taxable incoime and 
the corporation was therefore properly subjected to tax. 

Your claims for the refund and abatement of tax for 
1917 totaling $13,081.23 wdll therefore be rejected ^nd the 
rejection will officially appear at the expiration of thirty 
days from the date of this letter unless prior thereto inf or- 
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Illation is submitted tending* to show this adjustment to be 
incorrect. 

Respectfully, 

J. G. BRIGHT, 
Deputy Commissioner, 
(Signed) ByF. K CLUTE, 

Head of Division. 

Now, October 29, 1928, the foregoing petition certified 
from the record as a true copy. 

[seal.] B. D. gamble. 

Cleric U. S. Board of Tax Appeals. 

23 Filed Xov. 16, 1925, United States Board of Tax 

Appeals. 

United' States Board of Tax Appeals. 

Docket No. 8355. 

Appeal of Alameda Park Company, Alameda, California. 


Ansiver. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
the petition of this taxpayer, admits and denies as follows: 

(1) Admits the allegations contained in paragraphs 1, 
2 and 3 of the petition. 

(2) With reference to the allegations contained in para¬ 
graph 5 of the petition, admits, denies and alleges as fol¬ 
lows : 

('a) Admits the allegations contained in paragraph 5 (a) 

(/?) Specifically denies the allegations contained in para¬ 
graph 5(/>), except to admit that the Surf Beach Amuse¬ 
ment Company was the owner of Neptune Beach, on Au¬ 
gust 15, 1916, subject to a contract entered into on that 
date with August Freese, a copy of which is marked Ex¬ 
hibit B and attached to the petition. 

(c) With reference to the allegations contained in para¬ 
graph 5(6*), admits the same except that it is specifically 
denied that the agreement, a copy of which is attached to 
the petition and marked Exhibit B, referred to therein, was 
solely a lease agreement and in that connection alleges that 
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the agreement speaks for itself and any allegations con¬ 
tained in the petition as to its legal effect are mere con¬ 
clusions of law. I 

24 {d) Admits the allegations contained ip para¬ 
graph b{d), I 

(e) Admits the allegations contained in paragraph 
5(e). I 

(/) Admits the allegations contained in paragraph 5(/). 
{g) With reference to the allegations contained i|n para¬ 
graph 5 (< 7 ), specifically denies the same except that it is 
admitted that the taxpayer is obligated to apply wh^t is re¬ 
ceived by it from the operation of said amusement park in 
accordance with the terms of said agreement of August 15, 
1916. 

{h) With reference to the allegations contained in para¬ 
graph 5(7i), admits that the taxpayer filed its return for 
1917 and purported to show thereon its gross receipts and 
to deduct from the latter all payments made to creditors of 
the Surf Beach Amusement Company, but alleges that cer¬ 
tain adjustments were made to the figures submitted by the 
taxpayer on its return. Admits that the present deficiency 
arises chiefly from the disallowance of deductions thken by 
the taxpayer in the year 1917 on account of payments 
made to the creditors of the Surf Beach Amusement Com¬ 
pany. I 

(i) With reference to the allegations contained ijn para¬ 
graph 5(i), admits that the taxpayer’s return for 1917 
showed a total tax liability of $5,233.90. Admits lihat the 
Commissioner notified the taxpayer of additional tax due 
for the year 1917 in the amount of $7,847.25. Admjits that 
the taxpayer appealed from this proposed additional as¬ 
sessment to the Committee on Appeals and Reviejv. Ad¬ 
mits that the assessment of said $7,847.25 was made in 
March, 1923. Admits that the decision of the Com- 

25 mittee on Appeals and Review was made |May 7, 
1924, and admits that the taxpayer filed a qlaim in 

abatement and a claim for refund as alleged. I 

{j) With reference to paragraph 5 ( 7 ), admits that on 
May 7, 1924, the Committee on Appeals and Review ren¬ 
dered its decision in the matter of the taxpayer’s! appeal 
and that Exhibit E attached to the petition is a true copy 

I 

I 

I 


i 
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thereof. Specifically denies each and every other allega¬ 
tion contained in paragraph 5(y). 

(A*) Admits the allegations contained in paragraph 5(A:). 
• (1) Admits lh6 allegations contained in paragraph o{l). 

(ni) Admits the allegations contained in paragraph 
5(w). 

(«) Admits the allegations contained in paragraph 5(w). 

(3) Specifically denies each and every allegation con¬ 
tained ill the taxpayer's petition not hereinabove expressly 
admitted to be true. 

Propositions of Laiv. 

'Whether the agreement of August 15, 1916, be construed 
as a lease with an option to purchase or as an agreement 
of sale, the taxpayer is not entitled to deduct from its gross 
income for the year 1917 the full amount paid to creditors 
of the Surf Beach Amusement Company, for (1) if the 
agreement be an agreement of sale such expenditures were 
capital expenditures, or (2) if the agreement be construed 
as a lease then the amounts expended were for permanent 
improvements and the cost thereof should be prorated ac¬ 
cording to the number of years the lease has to run and the 
taxpayer is entitled to a deduction on this basis only in 
case the leased property reverts to the lessor at the end 
of the lease period. 

26 'Wherefore it is prayed that the taxpayer’s appeal 
be denied. 

' A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue, 

Of Counsel: 

GEORGE G. WITTER, 

Special Attorney, Bureau of Internal Revenue, 

Now, October 29, 1928, the foregoing answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U, S, Board of Tax Appeals, 
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27 Filed Apr. 1, 1927, United States Board Of Tax 

Appeals. I 

United States Board of Tax Appeals. I 

i 

Docket No. 8355. i 

! 

Appeal of Alameda Park Company. ! 

i 

I 

Motion to Amend Pleadings, \ 

\ 

Petitioner, through its attorney of record, hereby moves 
the Honorable United States Board of Tax Appeals for 
an order amending the pleadings in this proceeding so as 
to show the pleading of the statute of limitations against 
the collection of the deficiency and moves the Board to 
re-open said proceeding in order to permit the introduc¬ 
tion of evidence in proof thereof and in support |of this 
motion now states: | 

1 . Petitioner’s 1917 return was filed on or about April 

1,1918. I 

2. The deficiency of $4,457.69 involved in this proceed¬ 
ing was assessed in March, 1923. I 

3. Section 250(6?) of the Revenue Act of 1921 provides 

that no suit or proceeding for the collection of any tax due 
for 1917 shall be begun after the expiration of fiv^ years 
after the date when the return was filed. | 

4. Section 278 of the Revenue Act of 1924 provides speci¬ 
fically that it does not authorize the collection ofj a tax, 
either by distraint or by a proceeding in court, which was 
barred at the time of the enactment of the 1924 Act. 

5. A similar provision is contained in Section 278 of the 

Revenue Act of 1926. I 

6 . The Supreme Court of the United States )ias re¬ 
cently held in the New York and Albany Lighterage Com¬ 
pany case that distraint is a proceeding within the purview 

of the law. 

28 7. No agreement has been entered into by or on 
behalf of petitioner extending the statutory! period 

in which to collect said deficiency and no bond has been fur¬ 
nished by petitioner conditioned on the pa\Tnent ;of said 
deficiency. 

4—4864a 
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S. The Commissioner is v’ithoiii authority to collect the 
deticioncy either by distraint or by a proceeding in court. 
'Wherefore, petitioner pravs that this motion be granted. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 
Attorney for Petitioner, 

Address: Munsey Building, Washington, D. C. 

April 1, 1927. 

Now, October 29, 1928, the foregoing motion to amend 
pleadings certified from the record as a true copy. 

[Seal E. S. Board of Tax Appeals, 1924.] 

' B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

29 United States Board of Tax Appeals. 

Docket No. 8355. 

Alameda Park Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Order. 


A motion made by the petitioner in the above styled and 
numbered cause, prays that the permission be granted to 
amend the petition so as to plead the statute of limitation in 
bar of the collection of the deficiency asserted by the re¬ 
spondent, and that the case be reopened to permit the intro¬ 
duction of evidence in support of such plea. Said motion 
has been duly considered and it is 

Ordered that' the same be and is hereby overruled. 
Dated Washington, D. C., Alay 5, 1927. 

WILLIAM D. LOVE. 


(Signed) WILLIAM D. LOVE, 

Member. 


A true copy. Teste : 

B, D. GAAIBLE, 

Clerk U. S. Board of Tax Appeals. 
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Now, October 29,1928, the foregoing order certified from 
the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] | 

B. D. GAMBLEj 

Clerk U, S. Board of Tax Appeals. 

\ 

30 A true copy. Teste. i 

B. D. GAMBLE, | 

Clerk U. S. Board of Tax Appeals. | 

I 

United States Board of Tax Appeals. | 

Docket No. 8355. I 

* 1 

I 

Alameda P.\rk Company, Petitioner, | 

I 

V. 

I 

Commissioner of iNXEKN^y:. Revenue, Respondent. 

j 

Promulgated March 1, 1928. | 

In 1916, the petitioner, by assignment, became thb lessee 

of an amusement park. The lease had a life ofj fifteen 
years. The petitioner’s assigiior had incurred debts for 
the construction of permanent improvements on the park, 
which debts petitioner assumed under a contrac|: which 
stipulated that it should pay over to the creditors all in¬ 
come from the operation of the park in excess of operating 
expenses. Held, that the payments so made to suejh credi¬ 
tors, were capital investments in ])ermanent improyements 
and should be prorated and deducted over the reimaining 
life of the lease. I 

i 

George E. H. Goodner, Esq., for the petitioner.! 

Harold Allen, Esq., for the respondent. ! 

This proceeding results from the partial rejection by 
the Commissioner of a claim in abatement of a jeopard}^ 
assessment of a deficiency for the year 1917. The amount 
rejected, which is the amount in controversy, is $4,457.69. 

The petitioner alleges that the Commissioner ierred in 
disallowing as a deduction from gross income the entire 
amount paid by it during the year 1917, as assignee of a 
lease, to the creditors of the lessor. ! 
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31 Findings of Fact. 

The petitioner is a California corporation, organized in 
1916, Avith principal office and place of business at Alameda, 

The Surf Beach Amusement Company was the owner and 
operator of Neptune Beach, an amusement park, and having 
made quite extensive permanent improvements for which 
it owed large amounts of money, in 1916 it had become in¬ 
volved in financial difficulties. Its creditors were pressing 
their claims, tiling builders’ and materialmen’s lines and 
threatening bankruptcy proceedings. 

In order to avoid bankruptcy and to satisfy its creditors, 
the Surf Beach Amusement Company, with the consent of 
its various creditors, on Augnist 15, 1916, entered into a 
lease agreement with one August Freese, whereby Freese 
became the lessee of Neptune Beach for a term of fifteen 
years, with privilege to purchase at a fixed price. The 
lease ])rovies that Freese, the lessee, might assign the 
lease to a corporation to be organized for the purpose of 
becoming the assignee of the lease and operating the busi¬ 
ness. Pursuant to this provision, the lease between the 
Surf Beach Amusement Company and Freese entered into 
August 15,1916, was assigned to the petitioner, and during 
the year 1917 the business was operated by it. 

The material parts of the lease are as follows: 

32 That the lessor has leased and demised and by 
tliese presents does lease and demise to the lessee, 

and the lessee does hereby hire from the lessor, the follow¬ 
ing described premises, to-wit : 

**#««*• 


Together with any and all buildings, structures and im¬ 
provements and any and all personal property of the lessor 
now in, on upon or about said premises and the appurte¬ 
nances thereunto belonging or in any wise appertaining, for 
the term of fifteen years, begining with 15th day of August, 
1916, and ending with the 14th day of August, 1931, at and 
for the monthly rental of one dollar ($1.00) payable in ad¬ 
vance on the 15th day of each and every month during said 
term beginning on the said 15th day of August, 1916. 
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The lessee agrees to expend twenty-five tliousandj dollars 
($25,000) in completing and opening the bathing and amuse¬ 
ment resort now on said premises, and to complete and open 
the same wfith all possible dispatch. All sums o^ money 
paid by lessee in satisfaction of liens against said premises 
for labor heretofore furnished, or for purchase of piersonal 
property necessary for the opening of said resort shall be 
considered a part of said $25,000. The lessee m^y if he 
desires expend in excess of $25,000 in opening or improving 
said resort. ! 

The lessee agrees to operate said resort as soon hs com¬ 
pleted and thereafter during the continuance of thijs lease; 
provided that the same may be closed at the optiofi of the 
lessee any time during the months of October, November, 
December, January, February, March, and April, thb lessee 
however shall be permitted to sublet any part of the said 
premises and to make agreements with third parties for 
the erection, construction, operation or maintenance Iby said 
third parties of concessions and attractions in add upon 
the demised premises, and the said lessee further agrees 
to apply all moneys received from the operation \of said 
resort, including all moneys received from ady con¬ 
cession on said demised premises in the following itianner, 
to-wit; I 

33 First. To the payment of all costs, expenses and 
charges of operating and maintaining said iresort; 
provided the manager’s salary shall not exceed $4:00.00 a 
month; | 

Second. To the payment of any money as it becomes due 
under that certain Deed of Trust dated the 8th day of Sep- ' 
tember, 1915, made by the Surf Beach Amusemedt Com¬ 
pany as party of the first part, and F. W. Lucas add S. F. 
Walter as parties of the second part, and Newark Develop¬ 
ment Company, a California corporation as party! of the 
third part, covering the premises hereby demised.! 

Third. To the payment of any and all sums of j money 
paid or advanced by the lessee under the provisions! of this 
lease or to preserve the demised premises, including any 
payments made under said Deed of Trust. ; 

Fourth. To the payment ratably at the times herein¬ 
after specified of the existing claim of all bona-fide credi¬ 
tors of said Serf Beach Amusement Company, except H. 
M. Owens and William Edwards. 


I 

i 
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Fiftli. To tlie payment ratably at the times hereinafter 
spevihed of the existing claims of the said H. M. Owens and 
William Edwards against lessor; 

Sixth. To the pavmeiit of the Surf Beach Amusement 

A * 

Company, lessor of the sum of $9,986.00; 

By the payment to the lessor of the said sum of $9,986.00 
* *■ * as specified in the preceding paragraph, or by 

the sooner })aymcnt thereof, provided all claims of credi¬ 
tors of lessor have been paid and discharged, the lessee 
shall become entitled to all the right, title and interest of 
the lessor in or to the herein demised premises and property 
and each and every part thereof, and by such payment ail 
such right, title and interest of the lessor shall ipso facto 
vest in the lessee, his representatives, successors and as¬ 
signs, and upon such payment the lessor shall cause to be 
delivered to the lessee, lus representatives successors or 
assigns, its grant, bai’gaiii and sale deed covering the herein 
demised premises and property and each and every part 
thereof—said deed having this day been deposited in es¬ 
crow with appropriate instructions. 

34 it is particularly understood and agreed that the 
lessee may assign this lease to a corporation to be 
orgaiiized for the purpose and further that after lessee, his 
representatives,'successors or assigns, shall have expended 
tlie sum of $25,000 as aforesaid, he or they may at any 
time cancel and terminate this lease by surrendering pos¬ 
session of the herein demised premises and property, and 
threupon all further liability on the part of the lessee, his 
representatives, successors or assigns hereunder shall 
cease and terminate. 


The lease also contained the usual covenants with re¬ 
spect to the payment of the rent and other charges, sub¬ 
letting, surrendering possession to the lessor upon termi¬ 
nation of the lease ‘‘together wfith any and all alterations, 
additions, or improvements thereto,” holding over after 
termination of the lease, assignment, insurance, and other 
rights and oldigations not liere material. 

In accordance with the terms of the lease, petitioner ap¬ 
plied all of its income, other than necessary operating ex¬ 
penses, to the extinguishment of the debts of the lessor, and 
in its return for the year 1917 deducted from gross income 
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all payments made to (lie creditors of the Surf | Beach 
Amusement Company. I 

The Commissioner disallowed as a deduction fcir 1917 
the entire amount paid to the lessor’s creditors in thht year 
and determined that the amount so paid should be prorated 
over the remaining life of the lease and that for 19l7 peti¬ 
tioner was entitled to deduct and aliquot part thereof. 


35 


Opinion. 


Love: The petitioner contends tliat the entire amount 
paid in 1917 to the creditors of the Surf Beach Amusement 
Company was properly deductible in that year. And, in 
support of this contention, it takes the position that as 
assignee of the lease it had no option in the matteit of the 
payment of the lessor’s creditors, but, on the conti'ary, it 
had to apply all money, other than necessary operating ex¬ 
penses, to that purpose. Consequently, it is urged, that all 
money which came into its hands, other than necessary 
operating expenses, was impressed with a trust for the 
benefit of lessor’s creditors and as such it was properly 
deductible. We are unable to agree with this contention. 

It is clear that if petitioner had made improvements on 
the property leased, the cost of such improvements would 
be prorated over the remaining life of the lease from the 
time such improvements were made. National City Bank 
of Seattle, 1 B. T. A. 139; H. Citrin, 2 B. T. A. 626. | What, 
then, was the effect of the transaction whereby the peti¬ 
tioner took over the property of the lessor for a term of 
fifteen years, operated it and agreed to pay the lessor’s 
outstanding debts, which were, as alleged, mainly if or im¬ 
provements. i 

The Board is of the opinion that the ultimate effect or 
result of that transaction was the same as iif peti- 
36 tioner had erected or made improvements I on the 
leased property to the extent of the amount of the 
lessor’s obligations which it paid within the!taxable 
year. And, it is immaterial in our estimation, that peti¬ 
tioner agreed to apply all of its income over and above 
necessary operating expenses to the extinguisHiiient of 
those debts. The petitioner was free to contract as it 
wished and the mere fact that it sought quickly tolpay off 
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the debts in question can not and does not affect the na¬ 
ture of the expenditure any more than is the nature thereof 
altered by the fact that such payments were made pur¬ 
suant to a contract. 

Having- readied the conclusion that the amount paid by 
petitioner in 1917 to the creditors of the lessor was, in 
effect, an improvement made by it to the extent of the 
amoiint paid wcare of the opinion that the Commissioner’s 
action in x>rorating the amount over the life of the lease, 
including a deduction of an aliquot part for 1917, was cor¬ 
rect. 

Reviewed bv the Board. 

Judgment zvill he entered for the respondent. 

Xow, October, 29, 1928, the foregoing findings of fact and 
opinion certified from the record as a true copy. 

[Seal Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

' Clerk U. S. Board of Tax Appeals. 

37 Ibiiied States Board of Tax Appeals, Washington. 

Docket Xo. 8355. 

Ai.ameda Park Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order of Re determination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated March 1,1928, it is 

Ordered and decided that, upon redetermination, there 
is a deficiency for the year 1917 in the amount of $4,457.69. 

Enter. 

(Signed) WILLIAM D. LOVE, 

Member United States Board of Tax Appeals. 

Entered. 

Entered March 5, 1928. 

Dated Washington, D. C. 
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i 

A true copy. Teste: i 

D. B. GAMBLE, I 

Clerk U. S. Board of Tax Appeals. \ 

I 

Now, October 29, 192S, the foree^oiui;' order of iredeter- 
minatioii certified from the record as a true copy: 

[Seal U. S. Board of Tax Ap])oa]s, 1924-.] | 

B. I). GAMBLE, 

Clerk. V. S. Board- of Tax Appecds. 

I 

I 

38 Filed Aui;*. 31, 192S, Fiiited States Board ;of Tax 

Appeals. I 

In tlie Court of Appeals of tlie District of Columbia,- 

j 

-Term,-. 

1 

No. — . I 

i 

1 

(Board of Tax Appeals Docket, No. 8355.)| 

1 

Alameda Park Company, Appellant, | 


Commissioner of Internal Revenue, AppelleO. 


Petition for Bevietv of Decision of the United States Board 

of Tax Appeals. | 

i 

To the Honorable the Chief Justice and the Judges of the 
Court of Appeals of the District of Columbia: j 

I 

i 

Appellant respectfuly represents to the Court: j 

I 

I. Jurisdiction. I 


1 . That appellant is a corporation duly organized under 

the laws of the State of California, with principail office 
at Alameda, California. i 

2. That appellee is the duly appointed and acting Com¬ 
missioner of Internal Revenue of the United Statesl 

3. That heretofore appellant pursuant to law, appealed 
to the United States Board of Tax Appeals from the^ action 


5-^864a 


I 

I 
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of the appellee \vith respect to Its tax liability for the 
year 1917 and that the proceeding on the Board’s calendar 
received Docket Number 8355. 

4. That appellant desires a review of the Board’s de¬ 
cision in said proceeding and brings this action under the 
provisions of Sections 1001, 1002 and 1003 of the Revenue 
Act of 1926. 


IL Nature of the Controversv. 

% 

1 . That appellant was organized in 1916 by the cerditors 
of Surf Beach ATnusemont Company, a corporation, for the 

purpose of protecting said creditors by becoming the 
39 assignee of the lessee of a certain lease agreement 
entered into August 15, 1916, by and between the 
Surf Beach Amusement Company, lessor, and August 
Freese, lessee, a copy of which lease is attached to the peti¬ 
tion filed vdth the Board of Tax Appeals as Exhibit “B”; 
that appellant did become the assignee of said lessee and 
entered upon the performance of said lease agreement in 
1916 and continued such activities throughout 1917 and for 

several vears thereafter. 

♦ 

2 . That by the terms of said lease appellant vras re¬ 
quired to operate as an amusement park the premises de¬ 
scribed in said lease commonly known as Neptune Beach 
and, after paying the necessary operating expenses out of 
the proceeds collected, was required to pay over the balance 
to the creditors of the Surf Beach Amusement Company, 
and to continue to do so until they wnre paid in full; that 
appellant did pay over to said creditors such balance in 
1917, the same being the difference between the receipts 
and expenses from the operation of said amusement park. 

3. That appellant rendered a timely income tax return 
for 1917 and reported therein as gross income all of the 
receipts from the operation of said amusement park during 
said year and deducted therefrom all expenses paid in said 
operations and all moneys paid to creditors of lessor under 
said lease during said year: that, in auditing said return, 
appellee disallowed as deductions the payments made to 
said creditors and as a result thereof in March, 1923, as¬ 
sessed an additional tax against appellant of $7,847.25; that 
subsequently appellee abated $3,389.56 of said assessment 
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and notified appellant of such by letter dated August 24, 
1925, thus leaving a balance of $4,457.69 which hppellee 
claimed from appellant, all arising from the disallowance 
as deductions of said payments to said creditors. ' 

4. That on October 22, 1925, appellant appealed to the 

United Stats Board of Tax Appeals from the findings and 
demands of appellee and the Board docketed saidi appeal 
as Number 8355; that the Board heard the case on February 
10, 1927, and promulgated its decision on March ,1, 1928, 
wherein it held that the payments to creditors of said lessor 
constituted prpeaid rentals made by lessee and tliat they 
should be spread over the life of the lease—thus!uphold¬ 
ing the position taken by appellee. I 

5 . That, based upon its said decision, the Board I entered 
its Order of Eedetermination on March 5, 1928, kvherein 
it ordered and decided that there is a deficienevj in tax 

due from appellant for 1917 of $4,457.69. | 

40 6. That on April 1, 1927, appellant filed a| motion 

to amend its petition and pleadings so as to plead 
the statute of limitations against collection of any I part of 
the assessment made by appellee in March 1923, and also 
moved the Board to reopen said case and permit the taldng 
of testimony in proof thereof; that on May 5, 1927, the 
Board denied said motion. | 

III. Designation of Court of Review. | 

i 

i 

That a review of the decision and order of redetermina¬ 
tion of the United States Board of Tax Appeals in said pro¬ 
ceeding (B. T. A. Docket No. 8355) is now sought in the 
Court of Appeals of the District of Columbia, in accordance 
with a stipulation between the parties filed with thb Board 
pursuant to the provisions of Section 1002(^7) of the Rev¬ 
enue Act of 1926. I 

I 

IV. Assignments of Error. | 

1 . That the Board of Tax Appeals erred in holding that 
the said payments by appellant to creditors of said lessor 
in 1917 were prepaid rental payments to be spread over the 
life of the lease and to be deducted by appellant iij. aliquot 
parts each year. 
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2. That the Board of Tax Appe als erred in holding that 
said payments to creditors constituted payments at all by 
appellant viieii in fact they were only funds held in trust 
by appellant for the benefit of lessor. 

3. That the effect of the Board’s decision is to hold 
that the moneys collected in the operation of said amuse¬ 
ment beach by appellant were income to appellant and in 
this the Board erred when the fact is that such moneys were 


only received by appellant in trust for the benefit of lessor. 

4 . That the Board erred in its opinion in stating that 
appellant agreed to pay lessor’s debts when there is no 
such provision in said lease. 

5. That the Board erred in holding that payments by 
appellant from funds held in trust for the benefit of the 
lessor were the same as payments for improvements made 
by appellant from its own funds. 

6 . That the Board erred in denying appellant’s motion 
to amend the petition so as to plead the statute of limita¬ 
tions against collection of said deficienev. 

41 7. That the Board erred in refusing to reopen said 

case and admit further testimony on the question of 
the statute of limitations. 

8 . That the Board erred in failing to find and hold that 
the statute of limitations has run against the collection of 
any ])art of the tax assessed by appellee in March, 1923. 

9. That, in view of the foregoing assignments of error, 
the Board erred in finding a deficienev against appellant 
for 1917. 


Wherefore a})pellant prays that this Honorable Court will 
review the said findings, decision, opinion and order of 
redetermination of the said Board and reverse and set 
aside same and find that there is no deficienev in tax and 
tliat, even if there is, collection of same was barred by stat¬ 
ute prior to the filing of the appeal with the United States 
Board of Tax Appeals, and grant such other and further 
relief as appellant may be entitled to or which to the Court 
may seem equitable and proper. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 
Attorney for Appellmt, 


Address: ^iiunsey Building, Washington, D. C. 
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District of Columbia, ss : 

1 

Personally appeared before me, a Notary Public, in and 
for the District of Columbia, Mr. Geo. E. H. Goodlier, who 
being duly sworn according to law, deposes and s^ys that 
he is the attorney for the above-named appellant and that 
as such he has authority to sign and did sign the foregoing 
petition; that he has read the same and that the facts set 
forth tlierein are true to the best of his knowledge, infor¬ 
mation and belief, and that the said petition is signed in 
good faith. | 

GEO. E. H. GOODNER. 

I 

i 

I 

Subscribed and sworn to before me this 30 dav of!August, 
1928. ^ I 

[Seal of Florence ^I. Stephenson, Notary Pu|Dlic, 

District of Columbia.] i 

FLORENCE M. STEPHENSOiks 

Notary Fuhlic. 

\ 

My commission expires April 23, 1931. i 

i 

42 Filed Aug. 31, 1928, L'liited States Board of 

Tax Appeals. i 

i 

In the Court of Appeals of the District of Coli^mbia, 

-Term,-. I 

No. —. i 

I 

i 

(Board of Tax Appeals Docket, No. 8355.)i 

i 

Alameda Park Company, Appellant, i 

j 

vs. 

* i 

I 

Commissioner of Internal Revenue, Appellee. 

i 

Notice of Filing of Petition for Review, j 

To C. M. Charest, i 

General Counsel Bureau of Internal Revenue,' 
Washington, D. C., j 

Attorney for Appellee: I 

i 

Please take notice that on the 31st day of August, 1928, 
the undersigned will present to the United States Board of 
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Tax Appeals and file with the Clerk thereof a petition for 
review by the Court of Appeals of the District of Columbia 
of the final order and decision of the Board rendered and 
entered on its records on March 5,1928, in the appeal of the 
above-named appellant to said Board, Docket No. 8355, a 
copy of which petition for review is attached hereto. 

Dated at ^Vashington, D. C., this 31 day of August, 1928. 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 
Attorney for Appellant, 

Address: Munsey Building, Washington, D. C. 

Service of the above notice accompanied by a copy of the 
said petition is hereby accepted this 31 day of August, 
1928. 

' C. W. CHAREST, 

Attorney for Appellee. 

Now, October 29, 1928, the foregoing petition for review 
and notice of filing certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

43 Filed Aug. 31, 1928, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 8355. 

Alameda Park Compaxy, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Stipulation as to Court of Review. 

It is hereby agreed and stipulated by and between coun¬ 
sel for the respective parties that review of the Board’s 
decision and order in the above designated proceeding may 
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be had before the Court of Appeals of the District;of Co- 
and regulations issued pursuant thereto. i 

GEO. E. H. GOODNERj 
Counsel for Petitiij>ner, 
(Sgd.) C. M. CHAREST, 

Counsel for Respomient. 
H. 


Now, October 29, 1928, the foregoing stipulation as to 
court of review certified from the record as a true bopy, 

[Seal U. S. Board of Tax Appeals.] I 

B. D. gamble; 

Clerk U. S. Board of Tax Apf^eals. 

44 Filed Oct. 17, 1928, United States Board of 

Tax Appeals. 

i 

i 

In the Court of Appeals of the District of Coluhibia, 

-Term,-. j 

No. —. 

I 

j 

(Board of Tax Appeals Docket, No. 8355.) i 

I 

Alameda Park Company, Appellant, 

i 

vs. I 

I 

Commissioner of Internal Revenue, Appellee. 
Designation of Record. 


To the Clerk of the United States Board of Tax Appeals: 

Will you please include in the transcript of record of the 
Court of Appeals of the District of Columbia the following: 

1 . The docket entries of the proceedings before the Board. 

2. The Petition filed October 23, 1925, together vdth Ex¬ 
hibits A to F inclusive appended thereto. 

3. Respondent’s Answer which was filed November 16, 

1925. i 

4. Petitioner’s Motion to Amend Pleadings and |re-open 
case, filed April 1, 1927. 

5. The Board’s Order promulgated May 5, 1927, over¬ 
ruling said Motion to Amend Pleadings. I 
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6 . Tile Board’s Findings of Fact, Opinion, and Decision 
promulgated March 1, 1928. 

7. The Board’s Order of Redetermination entered March 
5, 1928. 

8 . The Petition for Review. 

9. Stipulation as to Court of Review. 

No narrative statement of the testimony taken by depo¬ 
sitions will be prepared because none of that testimony is 
material to the issues raised in the petition for review. 
Respectfullv, 

GEO. E. H. GOODNER. 

GEO. E. H. GOODNER, 

! Attorney for Appellant, 

Address: Munsey Building, Washington, D. C. 

Of Counsel: 

:\rATHEWS & TREMBLE, 

Munsey Building, Washington, D. C. 

45 Copy of the above Designation of Record served on 
me this 17th dav of October, 1928. 

C. M. CHAREST, 

Attorney for Appellee 
General Counsel, Bur. of Int. Rev, 

Now, October 29, 1928, the foregoing designation of rec¬ 
ord certified from the record as a true copy. 

[Seal E. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4864. 
Alameda Park Company, appellant, vs. Commissioner of 
Internal Revenue. Court of Appeals, District of Columbia. 
Filed Oct. 30, 1928. Henr}" W. Hodges, clerk. 


(4363) 





Paul D. Banning, 
Of Counsel, 


Geo. E. H. Goodnek, 
Attorney for Appellant, 
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October Term, 1928, 


No. 4864. 


Alameda Park Company, Appellant, | 

i 

I 

Commissioner of Internal Revenue, Appellek. 

_ i 

i 

On Petition for Review of Decision of the United , 
States Board of Tax Appeals, | 


APPELLANTS BRIEF. 


THE CASE. 

This case is before the Court on petition for re\dew 
of the decision of the United States Board of pTax 
Appeals in 

(1) Entering judgment for appellee (respondent 
below), wherein said Board held that certain payments 
made by appellant (petitioner below), as assignee lof a 
lease, to creditors of the lessor, constituted capitaji in¬ 
vestments in permanent improvements and should 
be prorated and deducted over the life of the lease;!and 
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(2) Overruling and denying a motion filed by the 
appellant for an order to amend its petition in the pro¬ 
ceeding so as to show the pleading of the statute of 
limitations against the collection of the alleged de¬ 
ficiency, and to reopen said proceeding in order to 
permit the introduction of evidence in proof thereof 
and in support of the motion. 

There was assessed on appellant's original return for 
1917 a tax of So,233.98, and subsequently in March, 
1923, a jeopardy assessment of $7,847.25, making a 
total assessment of $13,081.23. The Commissioner 
finally determined the tax liability for 1917 to be 
$9,691.67, as set out in Bureau letter of August 24, 
1925. This resulted in an overassessment of $3,389.56 
and a deficiency of $4,457.69, being the unabated 
balance of the aforesaid additional assessment. (R. 
7-8.) A petition was duly filed on October 23, 1925, 
with the United States Board of Tax Appeals, and the 
Board, on March 1, 1928, promulgated its decision in 
Docket No. 8355, wherein judgment was entered for 
the appellee. (R. 1 and 32.) 

From the judgment so entered this appeal is prose¬ 
cuted. The appellant desires a review of the Board’s 
decision in said proceedings and has brought this action 
imder the provisions of Sections 1001, 1002, and 1003 
of the Revenue Act of 1926. 


II. 

FACTS. 

The facts in this case are set forth at length in the 
Findings of Fact of the United States Board of Tax 
Appeals contained in paragraphs 31 to 34, inclTisive, 
on pages 28, 29, and 30 of the Record. 
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IIL 

i 

ASSIGNMENTS OF ERROR. 

I 

I 

1. That the Board of Tax Appeals erred in holding 

that the said payments by appellant to creditors of 
said lessor in 1917 were prepaid rental payments to be 
spread over the life of the lease and to be deducted by 
appellant in aliquot parts each year. | 

2. That the Board of Tax Appeals erred in holding 
that said payments to creditors constituted paymebts 
at all by appellant when in fact they were only funds 
held in trust by appellant for the benefit of lessor.; 

i 

3. That the effect of the Board’s decision is to hold 
that the moneys collected in the operation of said 
amusement beach by appellant were income to ap¬ 
pellant and in this the Board erred when the fact! is 
that such moneys were only received by appellant in 
trust for the benefit of lessor. 

i 

4. That the Board erred in its opinion in stating 
that appellant agreed to pay lessor’s debts when there 
is no such provision in said lease. 

5. That the Board erred in holding that pa 3 nments 
by appellant from fimds held in trust for the benefit 
of the lessor were the same as payments for improve¬ 
ments made by appellant from its own funds. I 

i 

I 

6. That the Board erred in denying appellant’s 
motion to amend the petition so as to plead the statute 

of limitations against collection of said deficiency. ; 

! 

7. That the Board erred in refusing to reopen s|dd 


I 

! 

i 

I 

i 

I 

i 's. 
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case and admit further testimony on the question of 
the statute of limitations. 

8. That the Board erred in failing to find and hold 
that the statute of limitations has run against the col¬ 
lection of any part of the tax assessed by appellee in 
^larch, 1923. 


9. That, in view of the foregoing assignments of 
error, the Board erred in finding a deficiency against 
appellant for 1917. 


IV. 

QUESTIONS PRESENTED. 

Two principal questions arise which for clarity will 
be treated separately both as to facts and law. 

I. WTien a lease provides that the lessee in addition 
to the payment of a stipulated rental shall operate 
certain property of the lessor, and after paying the 
expenses of such operation from the receipts thereof 
apply the balance of such receipts to the debts of the 
lessor: 


(a) Do such receipts become the property of 
the lessee, which should be included in gross 
income? 

(b) If the gross amount of such receipts should 
be included in gross income, are payments made 
to creditors of the lessor proper deductions from 
gross income? 

2. May a taxpayer after hearing, but before sub¬ 
mission of the case and decision of the Board, amend 
his petition so as to include therein a plea that the 




I 

I 
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i 

I 

Statute of Limitations has extinguished the liability for 
the deficiency asserted by the Commissioner, and if 
necessary, cause the proceedings to be reopened in 
order to permit the introduction of additional evidence 
in support of the amended pleading? I 

The first question embraces assignments of error 
numbered 1, 2, 3, 4 and 5, set out in the petition for 
review, and the second question embraces assignn^ents 
of error numbered 6, 7 and 8. ! 

I 

i 

ARGUMENT. I 

I 

1. The Board erred in holding that payments in 1917 
by appellant to creditors of its lessor were prepaid 
rental payments to be spread over the life of the 
lease and to be deducted by appellant in aliquot 
parts each year. | 

The appellant operated an amusement park, Neiitune 
Beach, imder a lease agreement acquired by assign¬ 
ment during the year 1916. Some time prior thereto 
the owner, after making extensive improvements^ had 
become involved in financial difficulties and; was 
threatened with bankruptcy. With the consent of 
creditors—possibly more at their dictation—the owner 
leased Neptune Beach for a term of fifteen years to 
one Freese, with option to purchase at a fixed price. 
The lessee by express permission assigned his lease to 
the appellant corporation. The contract required the 
lessee or his assignee to operate the resort as soon as 
completed and thereafter during the continuance of 

the lease; and to apply all moneys received from the 

1 

i 

j 

j 

I 


t 
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operation of said resort (including all moneys collected 
from concessions) in the following manner: 

First. To the payment of all costs, expenses 
and charges of operating and maintaining said 
resort; provided the manager's salary shall not 
exceed $400.00 a month; 

Second. To the payment of any money as it 
becomes due under that certain Deed of Trust 
dated the 8th day of September, 1915, made by 
the Surf Beach Amusement Company as party 
of the first part, and F. W. Lucas and S. F. Walter 
as parties of the second part, and Newark De¬ 
velopment Company, a California corporation, as 
party of the third part, covering the premises 
hereby demised; 

Third. To the payment of any and all sums 
of money paid or advanced by the lessee under 
the provisions of this lease or to preserve the 
demised premises, including any payments made 
under said Deed of Trust; 

Fourth. To the payment ratably at the times 
hereinafter specified of the existing claim of all 
bona fide creditors of said Surf Beach Amusement 
Company, except H. M. Owens and William Ed¬ 
wards; 

Fifth. To the payment ratably at the times 
hereinafter specified of the existing claims of the 
said H. M. Owens and William Edwards agaitist 
lessor; 

Sixth. To the payment of the Surf Beach 
Amusement Company, lessor, of the sum of 
$9,986.00; 

By the payment to the lessor of the said sum 
of $9,986.00 * * * as specified in the preceding 
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paragraph, or by the sooner payment thereof,' pro¬ 
vided all claims of creditors of lessor have ibeen 
paid and discharged, the lessee shall become en¬ 
titled to all the right, title and interest of the 
lessor in or to the herein demised premises and 
property and each and every part thereof^ and 
by such payment all such right, title and interest 
of the lessor shall ipso facto vest in the lessee, his 
representatives, successors and assigns, and lupon 
such payment the lessor shall cause to be delivered 
to the lessee, his representatives, successors or 
assigns, its grant, bargain and sale deed covering 
the herein demised premises and property! and 
each and every part thereof—said deed having 
this day been deposited in escrow with appropriate 
instructions. i 


The appellant operated the resort during the ^ntire 
year 1917. Pursuant to the contract it paid out all 
of its receipts, other than those required for necessary 
operating expenses, to the creditors of its lessoij. In 
its income tax return for 1917 the appellant reported 
the aforesaid receipts as gross income and deducted 
from such gross income all payments made to creditors 
of the lessor. There is no dispute as to the disposition 
of the net receipts. They were paid over in i their 
entirety to extinguishing claims against the lessor. 
(R. 30-31.) I 

Subdivision (a) of Section 12 of the Revenue Act of 
1916 (39 Stat. L. 756-77, C. 463), as amended by the 
Act of October 3, 1917 (40 Stat. L. 300-38, Cj 63), 
provides: 

‘‘Sec. 12. (a) In the case of a corporation, 
joint-stock company or association, or insui*ance 
company, organized in the United States, I such 


j 

I 

j 

j 

i 

i 
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net income shall be ascertained by deducting 
from the gross amount of its income received 
within the year from all sources— 

First. All the ordinary and necessary expenses 
paid within the year in the maintenance and 
operation of its business and properties, including 
rentals or other payments required to be made as 
a condition to the continued use or possession of 
property to which the corporation has not taken 
or is not taking title, or in w’hich it has no equity.” 

The Board of Tax Appeals held that the ultimate 
result of the transaction was the same as if appellant 
had erected or made improvements on the leased 
property to the extent of the amount of the lessor^s 
obligations which it paid within the taxable year. In 
that opinion we do not concur. The cases of the 
National City Bank of Seattle^ 1 B. T. A. 139; and H. 
Citrin, 2 B. T. A. 626, cited by the Board, deal ex¬ 
clusively with improvements made on leased property hy 
lessees who were to receive the benefits of such ex¬ 
penditures over the life of their leases. By no stretch 
cf imagination can payments made by a lessee on 
debts cf his lessor be construed as improvements made 
on the property. In as much as the pajonents operated 
to extinguish obligations of the lessor, they might be 
construed as a benefit to him, but certainly not as a 
benefit to the lessee. 

The facts in this case are very different from those 
in Duffy v. Central R. R. Co. of New Jersey, 268 U. S. 
55. In that case a railroad company as lessee agreed 
to construct a new pier on leased property. Ex- 
X)enditures were made, not to keep the properties 
going, but to . create additions thereto for which the 
lessee was to receive full benefit over the life of the 
lease. The Court did not pass on the question of 
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rentals, but decided the principle that an expenditure 
which is made in a certain year but which covers obliga¬ 
tions for a number of years may not be deducted I as a 
necessary expense of the -year when paid. Only an 
aliquot part should be deducted in each year during 
the period concerned. For similar decisions involving 
the same principle see Appeal of Two Ninety-two 
Flatbicsh Ave. Corp.j 3 B. T. A. 830; Appeal of Siminons 
& Hammond Mfg. Co., 1 B. T. A. 803; Appeal of 
Citrin, 2 B. T. A. 626; Rosenfield Dry Goods Co., Ltd., 
4 B. T. A. 373; Hess Brothers, 7 B. T. A. 729. 

The appeal of Tyler Warehouse Company, 1 B. I'. A. 
504, is similar to the instant case in that it involved 
the deductibility of rentals based on profits of a lessee. 
The lease between Dickson Company and Tyler Ware¬ 
house Company contained, among other things,! the 
following provisions: | 

“That the said party of the first part, in i con¬ 
sideration of the rents herein reserved and! the 
covenants and agreements hereinafter mentioned, 
has leased, and by these presents does leaso, to 
the said party of the second part, for a tenin of 
five years, with an option of five years lohger, 
commencing the first day of August, nineteen 
hundred and twelve, and ending the thirty^first 
day of July, nineteen hundred and seven^ieen, 
the following-described real estate, situated in 
the city of St. Louis, State of Missouri, to wit: 

4c 4c 4c ^ ^ ^ ! 4c 

The second party agrees to pay to the ; first 
party, its successors or assigns, as rent alll the 
money it receives for storage and otherwise,! not 
exceeding twenty thousand ($20,000) dollars! per 
annum, except such money as it will need to; pay 
all of its expenses, which latter includes all money 
expended for managing the business, for labor, 
for power, for light, for drayage, for maintenance 
and upkeep of the cold-storage plant, etc.’^ 


I 

i 

i 

! 





10 


That case w6nt to the Board of Tax Appeals on the 
question of whether amounts paid to the lessor in one 
year representing accumulations under the lease for 
prior years were deductible in the year in which paid. 
Aside from the questions as to when the payments 
were deductible, the Board held that the payment by 
the lessee to the lessor of profits under the lease agree¬ 
ment did not constitute prepaid rental payments. 

The Board^s holding that ^^the ultimate effect of 
payments made by appellant to lessor^s creditors was 
the same as if it had erected or made improvements 
on the leased property,^’ can be interpreted only to 
mean that it considered such expenditure to be advance 
payments of rental. Such position would lead to ab¬ 
surd results if the conditions continued the same for 
very many years. Suppose the lease continued for ten 
years, and that during each year thereof appellee paid 
$100,000.00 to creditors. If the Board^s position is 
correct that these payments constituted prepaid rental, 
then appellant would, during the first year, deduct 
$10,000.00 rental, and during the last year $100,000.00 
rental, plus 1/10 of the payment for the first year, 1/9 
of the payment for the second year, 1/8 of the payment 
for the third year, and so on, thus pyramiding the 
deductions as time went on until, in the last year of 
the lease, the deduction would he 8300,000.00 with the 
term expired, while during the first year the deduction 
was only $10,000.00. If, however, the payments were 
deductible each year as made, which is in line with 
appellant's contention, then there would be a uniform 
spread of the payments over the period of the lease, 
which is always contemplated. It will thus be seen 
that the theory of prepaid rental, although proper in 
cases of expenditures for improvements on leased prop¬ 
erty, is highly improper in the case at bar. 
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2. The Board erred in holding that payments to credi¬ 

tors of its lessor constituted payments at all by 
appellant when in fact they were only funds \held 
in trust by appellant for the benefit of the lessor. 

and I 

I 

3. The effect of the Board's decision is to hold thck the 

moneys collected in the operation of said amuse¬ 
ment beach by appellant were income to appellant, 
and in this the Board erred when the fact is\ that 
such moneys were only received by appellarit in 
trust for the benefit of lessor. | 

j 

In view of the fact that Items 2 and 3 of the Assign¬ 
ment of Error involve the same principle of law, they 
are consolidated for discussion. Both raise the ques¬ 
tion whether appellant, Alameda Park Company,;was 
a lessee or an agent. Agency and tenancy are usually 
much unlike. But in this case there exists a situation 
where apparently the former relation has been | dis¬ 
guised under the name of the latter. The intention 
of the parties deduced from the attendant circumstajnces 
and their entire agreement connote a contract of agency. 
When the contract was made Surf Beach Amusement 
Company was involved in financial difficulties i and 
threatened with bankruptcy. As the property, a bbach 
resort, was encumbered by a deed of trust, the only 
means by which creditors could hope to realiz^ on 
their claims was by permitting the property to be 
operated. Accordingly, Freese, one of the creditors, 
entered into an agreement whereby he or his assi^ee 
would operate the resort. True, the contract purported 
to be a lease but the name is of no consequence where 
the essence of the contract indicates a contrary inten¬ 
tion. Under the final arrangement, appellant merely 
acted as agent for the collection and payment of re- 

I 
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ceipts to the lessor and its creditors. To that end the 
following provisos were included in the ‘Tease’' agree¬ 
ment: (a) A rental of one dollar (SI.00) for every month 
during the term of the lease; (b) the application of all 
moneys received from the operation of the said resort, 
first to the payment of current expenses, and thereafter 
to the liquidation of the lessor’s debts; (c) the limita¬ 
tion that the manager’s salary should not exceed S400 
a month; (d) that the lessee should complete and open 
the bathing and amusement resort with all possible 
dispatch: and, before any payment was made to credi¬ 
tors, should reimburse itself for all sums advanced, 
and (e) that the lessee having expended a stipulated 
amount might any time terminate the lease by sur¬ 
rendering possession of property and thereby be relieved 
of all liability; and finally (f) that creditors of the lessor 
should have the right to inspect the books of the lessee. 

The restrictions placed upon the appellant by the 
agreement effectively deprived it of one of the custom¬ 
ary incidents of tenancy, viz: the privilege of making 
profit or deriving benefit through the use of the prem¬ 
ises. Appellant had less power with respect to the 
proceeds of the operation of the resort than is custom¬ 
arily conferred upon a general agent. 

In the case of Petteway v. McIntyre, 131 N. C. 432, 
42 S. E. 851 (Briefed 2 C. J. 426): 

“A lumber company and B entered into an 
agreement called a Tease,’ reciting that the 
company was the owmer of a mill and timber rights 
and options, and that B was desirous of manufac¬ 
turing the timber and operating the mill, and also 
that B had contracted with one person to operate 
the mill and manufacture the timber, and con¬ 
tracted with another person to sell the manufac¬ 
tured lumber. The company leased the premises 
to B for about three years at a yearly rental of 
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one dollar and the net proceeds of the operations 
which B agreed to account for; and the compahy 
agreed to pay B for his services one thousand 
five hundred dollars a year, payable montmy, 
and a percentage of the net proceeds of the biisi- 
ness at the close of each year. The company 
assigned the agreement to a creditor. The credi¬ 
tor and B entered into a contract reciting ihe 
making of the foregoing agreement, and provid¬ 
ing that the creditor would perform the conditions 
set forth in the company's lease to B and that B 
would perform the conditions therein required! of 
him, and also providing that in case of B^s death 
the agreement should not lapse but should inure 
to the benefit of the person B designated; and B 
designated the creditor. It was held that B was 
a mere agent, rendering the creditor liable for the 
expenses of the operation of the mill incurred 
pursuant to a contract made by B.” | 


The case of Peiteway v. McIntyre is on all fours With 
the case of the appellant. The agreement was not 
made for the benefit of the lessor but was made for the 
benefit of the creditors of lessor. The lessor had;no 
choice. It had to accept the terms of the lease or lose 
all. The original lessee, August Freese, represented 
the creditors. The Alameda Park Company, appel¬ 
lant, which succeeded him as lessee, was organized!for 
the benefit of the creditors and all of its stock was 
owned by them. Thus it will be seen that the creditors 
of the Surf Beach Amusement Company took over the 
operation of the amusement park in order to project 
their claims and that the Alameda Park Company, 
appellant, was not organized for profit, but to protect 
their claims by handling the income of the Surf Behch 
Amusement Company. That the Alameda Park Com¬ 
pany had profits from other sources is apparent from its 
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tax return filed, but it is denied that it could realize a 
profit from moneys received which were already ap¬ 
propriated. In other words, the Alameda Park Com¬ 
pany simply acted as agent for the collection of receipts 
and the payment of these receipts over to the lessor or 
the lessor's assigns. 

4. The Board erred in its opinion in stating appellant 
agreed to pay lessor^s debts. 

In its opinion the Board said: 

“What, then, was the effect of the transaction 
whereby the petitioner took over the property of 
the lessor for a term of fifteen years, operated it 
and agreed to pay the lessor^s outstanding dehtSy 
which were, as alleged, mainly for improvements." 
(Italics ours.) 

From this it is apparent that the Board predicated 
its decision on'an erroneous assumption that appellant 
had assumed the debts of the lessor and that the pay¬ 
ments to lessor's creditors constituted a bonus for the 
execution of the lease. 

An examination of the lease agreement clearly indi¬ 
cates that neither the lessee nor his assignee assumed 
the debts of the lessor, as found by the Board. By the 
terms of the contract between Surf Beach Amusement 
Company and August Freese, dated August 15, 1916 
(Exhibit B, R-9), the lessee and appellant merely 
agreed to apply the excess of receipts over expense in 
operating the beach to liquidate the claims of creditors 
of the lessor. The lease specifically provides that 
after making certain reimbursable improvements the 
lessee might terminate the same without further lia¬ 
bility, by surrendering possession of the demised 
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premises. Thus it seems that the Board erred in 
finding the appellant agreed to pay the lessor^s debts. 
We readily admit that had the appellant uncondi¬ 
tionally agreed to pay debts of the lessor in considera¬ 
tion for the lease, then payment on such debts would 
constitute a capital expenditure and should be returned 
to appellant through aliquot deductions over the life 
of the lease. But such was not the case. Appdlant 
did not assume to pay the debts of the lessor. It is 
immaterial that the contract contained an option to 
purchase. Such an option binds only the lessor! and 
must be accepted before a completed and enforceable 
contract of sale is effected. The option and the ac¬ 
ceptance constitute the complete contract. Willard v. 
Tayloe, 8 Wall, 557. On nature of acceptance the 
contract becomes bilateral, binding both parties; and 
vesting equitable title in the lessee. And the option 
becomes merged in the contract of purchase. Bloom v. 
Baron, 269 Pa. 327. No right or estate in the land 
passes under a covenant for an option to purchase. 
Sweezy v. Jones, 65 Iowa, 272, 21 N. W. 603; Chandler 
V. McDonald-Weher Co,, 215 Mass. 365; 102 E. 
319; Chas. J, Smith Co. v. Anderson, 84 N. J. Eq.i681. 
Hence the option was not executed and it must be ex¬ 
cluded from consideration in this case. i 


5. The Board erred in holding that payments by ap¬ 
pellant from funds held in trust for the hene^t of 
the lessor were the same as payments for improve¬ 
ments made by appellant from its own funds, 

I 

In this assignment appellant raises the contention 
that, if the agreement is held to be a lease, then col¬ 
lection of the receipts from the operation of the resort, 
and the distribution of the net proceeds, were a sendee 
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required of the appellant in addition to the pa 3 nDaent 
of the stipulated rental. 

In the leasing of farms, there is a very common 
provision that the lessee shall pay a certain rental to 
the lessor and' in addition thereto gather the fruit from 
the orchard and deliver it to the lessor. The delivery 
of this fruit to the lessor is a condition of the lease, 
but the fruit itself is not the payment of rental because 
the fruit never becomes the property of the lessee. 
So in the instant case appellant, acting as agent, per¬ 
forms certain, services in addition to paying its rent, 
which services consist of collecting the receipts from 
certain amusements and paying them over to the 
lessor. Can any one successfully contend that the 
delivery to the lessor of its own money is payment 
of rent? True, the service rendered by lessee is a 
condition of the lease, but the jnoney paid to lessor or 
its creditors can not be rental payments because the money 
never became the property of lessee. Lessee handled it 
as agent and at most can only be held to have received 
it in trust. 

Appellant's contention is supported by the Board's 
decisions in the Appeal of Meyer Liberman, 3 B. T. A. 
617, and the Appeal of Retailer's Fire Insurance Co., 
3 B. T. A. 1186. In the former the Board held, 
where income was received by one person under a 
contract that half of it should pass to another, that 
only half of the income was taxable to the first person. 
In the other case the Board held that when the insur¬ 
ance company had agreed to distribute half of its 
profits to its policy holders, the half thus distributed 
was deductible in computing taxable income. So in 
the instant case. If the receipts from the amusements 
owned by the Surf Beach Amusement Company con¬ 
stituted income to appellant, they passed imder con- 
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tract to the lessor and are therefore deductil|)le in 
computing taxable net income. They were at the time 
of receipt impressed with a trust under contract that they 
were received for the benefit of the lessor and its creditors 
and would be paid over to them, | 

6. The Board erred in denying appellants motion 

to amend its petition so as to plead the Statute 
of Limitations against the collection of thle defi¬ 
ciency alleged by the Commissioner of Internal 
Revenue, ; 

I 

and I 

7. The Board erred in refusing to reopen the cdse and 

admit further testimony on the question i of the 

Statute of Limitations, j 

I 

The United States Board of Tax Appeals Socket 
entries in the case show that hearing on the merits was 
held before Honorable William D. Love, member of the 
Board, on February 10, 1927, and the appellantfs brief 
was due on April 1, 1927. (R. 1-2.) On the date set 

for submission of the brief, the appellant, through its 
attorney, moved the Board for an order to amend its 
petition in the proceeding so as to show the pleading 
of the Statute of Limitations against collection of the 
deficiency, and for an order to reopen said proc^dings 
so as to permit the introduction of new evidence on 
the proposed amendment. The motion set forth that 
appellant’s return for 1917 was filed on or about April 1; 
1918; that the deficiency on the return was assessed 
in March, 1923; that the Revenue Act of 1921, as 
amended by the Revenue Acts of 1924 and 1926, pro¬ 
vides in effect that no proceeding for the collection 
of any tax due for the year 1917 shall be begun after 
the expiration of five years after the date the return 
was filed; and that the Commissioner was Withou 


i 
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authority to collect the alleged deficiency either by 
distraint or by a proceeding in court. The appellant’s 
motion was overruled by the aforesaid William D. 
Love on May d, 1927. (R. 25 and 26.) 

The statutes involved are: 

(a) Section 767, Title 28, United States Code: 

''Aviendment of process .—Any district Court may 
at any time, in its discretion, and upon such terms 
as it may deem just, allow an amendment of any 
process returnable to or before it, where the defect 
has not prejudiced, and the amendment will not 
injure the party against whom such process issues. 
(R. S. Sec. 948.) ” 

(b) Section 777, Title 28, United States Code: 

'^Defects of form; amendments .—No summons, 
writ, declaration, return, process, judgment, or 
other proceedings in civil causes, in any Court of 
the United States, shall be abated, arrested, 
quashed, or reversed for any defect or want of 
form; but such Court shall proceed and give judg¬ 
ment according as the right of the cause and matter 
in law shall appear to it, without regarding any 
such defect, or want of form, except those which, 
in cases of demurrer, the party demurring specially 
sets down, together with his demurrer, as the 
cause thereof; and such Court shall amend every 
such defect and want of form, other than those 
which the party demurring so expresses; and may 
at any time permit either of the parties to amend 
any defect in the process or pleadings, upon such 
conditions as it shall, in its discretion and by its 
rules prescribe. (R. S. Sec. 954.)” 

(c) Subsection (a) of Section 907 of the Revenue 
Act of 1926: 

* The proceedings of the Board and its 
divisions shall be conducted in accordance with 
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such rules of practice and procedure (othen than 
rules of evidence) as the Board may prescribe 
and in accordance with the rules of evidence 
applicable in courts of equity of the District of 
Columbia * * */^ i 

I 

Rule 18 of the Rules of Practice of the United States 
Board of Tax Appeals provides: I 

^‘The petitioner may, as of course, ameiid his 
petition at any time before answer is filed. 'After 
answer is filed, a petition may be amended only 
by consent of the Commissioner or on leave Of the 
Board. 

Upon motion made, the Board may, in its dis¬ 
cretion, at any time before the conclusion of the 
hearing, permit a party to a proceeding to amend 
the pleadings to conform to the proofs.| 

The authority of a court to allow or make aibend- 
ment in general is set forth in 31 Cyc. page 360: I 

^‘In order to promote justice, courts in thej exer¬ 
cise of their general common-law jurisdiction, in 
the absence of any prohibitory statute, and;inde¬ 
pendent of any express statutory authority, | may, 
in their discretion, permit pleadings to be amended 
at any time before verdict found, whereveri such 
amendment is not in violation of some positive 
rule of law, and does not surprise or prejudice the 
opposite party. And the fact that an amendment 
is so framed that, if demurred to, it might b6 held 
insufficient is not necessarily fatal to its alio Vance. 
To allow amendments is the rule; to refuse them, 
the exception. Upon the question whether alcourt 
may of its own motion, without application by 
one of the parties, make or order an amendjnent, 
the authorities differ, it being held in sonde de¬ 
cisions that it may, while in others the power of 
amendment sua sponte is denied. Proper appli- 


cation being made, however, it is the duty of the 
court to allow parties to amend their pleadings so 
that their cases may be tried on the merits. The 
practice of the lex fori in respect to amendments is 
controlling where it differs from the practice of the 
state where the cause of action arose. 

It is readily admitted that a party should not be 
called into court prepared to try one issue and there¬ 
after be required to try another of which he then for the 
first time has notice. But that situation does not 
exist in this case. l"he Commissioner of Internal 
Revenue is well informed as to pro\dsions of the several 
Revenue Acts and has in his possession full information 
of all facts bearing on the question of whether the 
alleged deficiency was barred by the statute. In ask¬ 
ing leave of the Board to amend the petition, appel¬ 
lant merely sought to spread upon the record a fact 
already apparent to both parties to the proceedings, 
to wit; that the statute of limitations had run against 
collection of the deficiency asserted. 

The allowance of amendments is incidental to the 
exercise of judicial power and is indispensible to the 
.^eBkds__qf Exercise of this power is a matter 

resting in the sound discretion of the court, subject to 
regulations provided by statute or rule of court. In 
the present case the order overruling appellant's motion 
seems arbitrary and subversive of the spirit of the law. 
It is a well established fact that the tendency is toward 
liberality in the allowance of amendments, the under¬ 
lying principle being that amendments shall be per¬ 
mitted in the furtherance of justice whenever the 
other party is not prejudiced thereby. See Tyler v. 
Mutual District Messenger Co., 13 App. Cas. 267; 
Chapman v. Barney, 129 U. S. 677; 9 S. Ct. 426, 32 
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L. Ed. 800; Hodges v. Kimball, 91 Fed. 845, 34 C. CJ 
103; McAleer v. Clay County, 38 Fed. 707. I 


A. 


8. The Board erred in failing to find and hold fhat 
the statute of limitations had run against collec¬ 
tion of the tax assessed by appellee in March, 1^23, 


Facts set forth in appellant’s petition filed with Ithe 
United States Board of Tax Appeals and admissions 
in the answer thereto made by the Commissioner of 
Internal Revenue establish the following: 


(a) Appellant rendered an income tax return I for 

1917 showing a tax liability of 85,233198. 
(R. 5, 7, 23.) 

I 

(b) That the said return was filed on or before 

April 1, 1918 (T. D. 2560), as evidencec^ by 
the fact that the assessment does not include 
any penalty for -uelmquency (R. 8). (See 
also Section 16, Revenue Act of 1916; 3176 
R. S.; and Art. 52, Treasury Regulations 33.) 

(c) That the Conunissioner of Internal Revenue 

made on said return an additional assessnient 
of $7,847.25 in March, 1923. (R. 8, 23i) 

(d) That appellant filed a claim in abaten^ent 

covering the entire amount of the aforesaid 
additional assessment. (R. 6, 23). | 

i 

(e) That said Commissioner in letter of August 

24, 1925, determined an overassessment of 
$3,389.56. (R. 6, 8.) I 

(f) That the difference between the amount of 

the aforesaid abatement claim of $7,847.25 
and the amount of the aforesaid overas^ess- 
ment of $3,389.56, or $4,457.69, is thej de¬ 
ficiency in dispute. (R. 3.) 
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(g) That the Board ordered and decided that 
upon redetermination there is a deficiency 
for the year 1917 in the amount of $4,457.69. 
(R. 32.) 

Section 250(d) of the Revenue Act of 1921 provides 
as follows: 

* and no suit or proceeding for the collec¬ 
tion of any such taxes due under this Act or under 
prior income, excess-profits, or war-profits tax 
Acts, or of any taxes due under Section 38 of such 
Act of August 5, 1909, shall be begun, after the 
expiration' of five years after the date when such 
return w*as filed, * * *'’ 


Thus the five-year period in which the Commissioner of 
Internal Revenue could collect any tax for 1917 ex¬ 
pired prior to the rejection of appellant's abatement 
claim in 1925 and prior to the commencement of pro¬ 
ceedings before the Board. 

With respect to pleading the statute of limitations 
in such cases as this. Corpus Juris sets forth, in Section 
722, page 1217, of Volume 37, the following: 

“[Sec. 722] (2) Where Right as well as Remedy 
Extinguished, Where the particular statute is not 
merely a statute of limitations, but creates an 
absolute bar of the right of action by the lapse of 
a certain period, it need not be specially pleaded 
in order to be availed of; it may be taken ad¬ 
vantage of under the general issue; and in some 
cases the court may apply the statute of its own 
motion. Thus, where the action is based on a 
statute which makes the time of bringing the 
action an express condition of the right given, 
plaintiff must plead the performance of such con¬ 
dition, and defendant is not required to plead the 
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limitation in the statute to entitle him to insist 
on the objection that the action was not brought 
within the time limited/’ 

As an illustration of this principle The Federal 
Employer’s Liability Act of 1908, Section 6 (1) pro¬ 
viding that no action shall be maintained under the 
act, unless commenced within tw’o years, may be in¬ 
sisted on, even though not pleaded. Atlantic Cdfist 
Line R. Co. v. Burnette, 239 U. S. 199, 36 S. Ct. 75.1 

The question then arises what statute, if any, bars 
right of action to collect the deficiency. This I is 
found in Section 1106(a) of the Revenue Act of 19^6: 

^^(a) The bar of the statute of limitatibns 
against the United States in respect of any inteijnal 
revenue tax shall not only operate to bar the 
remedy but shall extinguish the liability; but no 
credit or refund in respect of such tax shall! be 
allowed unless the taxpayer has overpaid the tax. 
The bar of the statute of limitations against I the 
taxpayer in respect of any internal revenue 'tax 
shall not only operate to bar the remedy but shall 
extinguish the liability; but no collection in respect 
of such tax shall be made unless the taxpayer has 
underpaid the tax.” | 

I 

The evidentuary facts in this case are almost identical 
with those of the Ocean Accident and Guararitee 
Corporation. The syllabus of that case as set forth in 
6 B. T. A. 1045, follows: I 

^^The petitioner filed its income and profits! tax 
return for 1917 on May 1, 1918, and the amount of 
tax shown thereby was duly assessed and collected. 
In March, 1923, an additional assessment for! the 
year 1917 was made by the Commissioner. | An 
abatement claim was filed which was rejected in 
part on March 9, 1925. The petitioner thereupon 


I 
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appealed to the Board of Tax Appeals on April 
6, 1925,! which appeal was pending before the 
Board on February 26, 1926. Heldy under 

Section 283(f) of the Revenue Act of 1926 the 
Board of Tax Appeals has jurisdiction thereof. 
Held, further, that the collection of any additional 
tax for the year 1917 is barred bv the statute of 
limitations.’' 

In view of the foregoing it is respectfully submitted 
that the Board erred in failing to find and hold that the 
statute of limitations has run against the alleged de¬ 
ficiency. 

9. The Board en'ed iu Jlnding a deficiency against 
appellant for 1917. 

For the re;isons stated it is finally contended that 
the Board erred in finding a deficiency against ap¬ 
pellant where in fact there was no deficiency, and in 
failing to find that collection of tax was barred and the 
liability extinguished. 


CONCLUSION. 

Wherefore, it is submitted that the decision of the 
Board should be reversed both as to its holding that 
the payments by appellant to creditors of the lessor 
constituted prepaid rental, and as to the Board’s re¬ 
fusal to grant appellant’s motion to amend the pe¬ 
tition so as to plead the statute of limitations. 

Respectfully submitted, 

Geo. E. H. Goodner, 
Attorney for Appellant. 

Address: Munsey Building, 

, Washington, D. C. 

Paul D. Banning, 

Of Counsel. 
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PEEVIOXJS OPINION 

The only previous opinion in the present case is 

I 

that of the United States Board of Tax Apjpeals 
(R. 31) which is reported in 10 B. T. A. 1115. i 

JXTEISBICTION | 

( 

! 

_ I 

The appeal in this case involves income taxes for 
the year 1917 in the sum of $4,457.69, and is taken 

I 

from an order of redetermination entered hj the 
United States Board of Tax Appeals on March 5, 
1928. (R. 32.) The case is brought to this Court 


i 

i 


2 


by petition for review filed on August 31, 1928 
(R. 33), pursuant to the Revenue Act of 1926, c. 27, 
Secs. 1001,1002,1003, 44 Stat. 9,109,110. 

QUESTIONS PRESENTED 

(a) Where an agreement provides that a lessee 
with option to buy shall pay debts already incurred 
by the lessor for improvements, are the payments 
of such debts capital expenditures subject only to 
annual depreciation allowance, or are they deduc¬ 
tible from income as paid ? 

(h) Where lessee with option to buy agrees to 
apply receipts of business to payment of lessor’s 
debts, are the receipts exempt from income tax to 
the extent applied to such debts ? 

(c) Is the action of the Board reviewable in re¬ 
fusing to allow the defense of limitations when the 
defense is offered for the first time nearly two 
months after the conclusion of the hearing on the 
merits ? 

STATUTE INVOLVED 

Revenue Act of 1916, c. 463, 39 Stat. 756: 

Sec. 12. (a) In the case of a corporation, 
* * * such net income shall be ascer¬ 
tained by deducting from the gross amoimt 
of its income received within the year from 
all sources— 

First. All the ordinaiy and necessary ex¬ 
penses paid within the year in the mainte¬ 
nance and operation of its business and prop¬ 
erties, including rentals or other payments 
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3 

i 

I 

required to be made as a condition to | the 
continued use or possession of property to 
which the corporation has not taken or is not 
taking title, or in which it has no equityj. 

Second. All losses actually sustained hnd 
charged off within the year and not compen¬ 
sated by insurance or otherwise, including a 
reasonable allowance for the exhaustion, 
wear and tear of property arising oui of 
its use or employment in the business or 
trade; * * *. 

* \ 

\ 

STATEMENT OF FACTS 

The appellant is a California corporation,! or- 

i 

ganized in 1916, with principal office and plade of 
business at Alameda. (R. 28.) 

The Surf Beach Amusement Company was the 
owner and operator of Neptune Beach, an amuse¬ 
ment park, and having made quite extensive per¬ 
manent improvements for which it owed large 

I 

amounts of money, in 1916 it had become involved 
in financial difficulties. Its creditors were piress- 
ing their claims, filing builders’ and materialnken’s 
liens and threatening bankruptcy proceedings. 
(R. 28.) I 

In order to avoid bankruptcy and to satisfy its 
creditors, the Surf Beach Amusement Comjiany, 
with the consent of its various creditors, on August 
15, 1916, entered into a lease agreement witH one 
August Freese, whereby Freese became the lessee 
of Neptune Beach for a term of fifteen years, I with 

I 

privilege to purchase at a fixed price. The lease 


I 

I 
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provides that Freese, the lessee, might assign the 
lease to a corporation to be organized for the pur¬ 
pose of becoming the assignee of the lease and oper¬ 
ating the business. Pursuant to this provision, the 
lease between the Surf Beach Amusement Company 
and Freese entered into August 15, 1916, was as¬ 
signed to the appellant, and during the year 1917 
the business was operated by it. (R. 28.) 

The material parts of the lease are as follows 
(R. 28, 29, 30): 

That the lessor has leased and demised and by 

these presents does lease and demise to tho lessee, 

and the lessee does hereby hire from the lessor, the 

following described premises, to-wit: 

***** 

Together with any and all buildings, structures 
and improvements and any and all personal prop¬ 
erty of the lessor now in, on, upon or about said 
premises and the appurtenances thereunto belong¬ 
ing or in any wise appertaining, for the term of fif¬ 
teen years, beginning with 15th day of August, 
1916, and ending with the 14th day of August, 1931, 
at and for the monthly rental of one dollar ($1.00) 
payable in advance on the 15th day of each and 
every month during said term beginning on the 
said 15th day of August, 1916. 

The lessee agrees to expend twenty-five thousand 
dollars ($25,000) in completing and opening the 
bathing and amusement resort now on said prem¬ 
ises, and to complete and open the same with all 
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possible dispatch. All sums of money paid by 

I 

lessee in satisfaction of liens against said premises 
for labor heretofore furnished, or for purchase of 
personal property necessary for the opening of said 
resort shall be considered a part of said $2^000. 
The lessee may, if he desires, expend in excess of 
$25,000 in opening or improving said resort. 

The lessee agrees to operate said resort as Soon 
as completed and thereafter during the continuance 
of this lease; provided that the same may be closed 
at the option of the lessee any time during^ the 
months of October, November, December, Jamlaiy, 
February, March, and April; the lessee, however, 
shall be permitted to sublet any part of the | said 
premises and to make agreements with third 
parties for the erection, construction, operation, or 
maintenance by said third parties of concessions 
and attractions in and upon the demised premises, 
and the said lessee further agrees to apply all 
moneys received from the operation of said resort, 
including all moneys received from any concession 
on said demised premises in the following mahner, 
to wit: 

First. To the payment of all costs, expenses! and 
charges of operating and maintaining said resort; 

i 

provided the manager’s salary shall not exceed 
$400.00 a month; 

i 

Second. To the payment of any money as it be¬ 
comes due under that certain Deed of Trust dated 
the 8th day of September, 1915, made by the Surf 
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Beach Amusement Company as party of the first 
part, and P. W. Lucas and S. F. Walter as parties 
of the second part, and Newark Development Com¬ 
pany, a California corporation as party of the third 
part, covering the premises hereby demised. 

Third. To the payment of any and all sums of 
money paid or advanced by the lessee under the 
provisions of this lease or to preserve the demised 
premises, including any payments made under said 
Deed of Trust. 

Fourth. To the payment ratably at the times 
hereinafter specified of the existing claim of all 
bona-fide creditors of said Surf Beach Amusement 
Company, except H. M. Owens and William Ed¬ 
wards. 

Fifth. To the payment ratablv at the times here- 
inafter specified of the existing claims of the said 
H. M. Owens and William Edwards against lessor; 

Sixth. To the payment of the Surf Beach Amuse¬ 
ment Company, lessor, of the sum of $9,986.00; 

By the payment to the lessor of the said sum of 
$9,986.00 * * * as specified in the preceding para- 
graj?!!, or by the sooner payment thereof, provided 
all claims of creditors of lessor have been paid and 
discharged, the lessee shall become entitled to all 
the right, title, and interest of the lessor in or to 
the herein demised premises and property and each 
and every part thereof, and by such payment all 
such right, title, and interest of the lessor shall ipso 
facto vest in the lessee, his representatives, succes- 
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sors and assigns, and upon such payment the lessor 
shall cause to be delivered to the lessee, his repre¬ 
sentatives, successors, or assigns, its grant, bargain 
and sale deed covering the herein demised preniiises 

I 

and property and each and every part thereof— 
said deed having this day been deposited in escrow 
with appropriate instructions. i 

It is particularly understood and agreed that the 
lessee may assign this lease to a corporation to be 
organized for the purpose and further that ifter 
lessee, his representatives, successors or assigns, 
shall have expended the sum of $25,000 as afore- 

i 

said, he or they may at any time cancel and ter¬ 
minate this lease by surrendering possession of the 
herein demised premises and property, and there¬ 
upon all further liability on the part of the lessee, 
his representatives, successors or assigns hereunder 
shall cease and terminate. i 

The lease also contained the usual covenant^^ with 
respect to the payment of the rent and bther 
charges, subletting, surrendering possession to the 
lessor upon teimination of the lease together with 
any and all alterations, additions, or improveitoents 
thereto,” holding over after termination of the 
lease, assignment, insurance, and other rights and 
obligations not here material. (R. 30.) I 

I 

In accordance with the terms of the lease, ap¬ 
pellant applied all of its income, other than heces- 

I 

sary operating expenses, to the extinguishment of 
the debts of the lessor, and in its return for the year 
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1917 deducted from gross income all payments 
made to the creditors of the Surf Beach Amuse¬ 
ment Company. (E. 30-31.) 

The Commissioner disallowed as a deduction for 
1917 the entire amount paid to the lessor’s creditors 
in that year and determined that the amount so paid 
should be prorated over the remaining life of the 
lease and that for 1917 appellant was entitled to de¬ 
duct an aliquot part thereof. (B. 31.) 

The Board sustained the action of the Commis¬ 
sioner and determined the dehcieiicy accordingly. 
(R. 32.) Taxpayer appeals from the Board’s de¬ 
cision. 

STTHMASY OF ARGUMENT 

Expenditures of lessee for improvements are not 
deductible as expenses, but are subject to deprecia¬ 
tion allowance. Duffy v. Central R, R., 268 TJ. S. 
55, 63-64. Payment by lessee of lessor’s debts for 
improvements follow the same rule, lessee merely 
stepping into lessor’s shoes. This is true a for¬ 
tiori in the present case where lessee has an option 
to purchase. 

That lessee agreed to apply the proceeds of the 
business to the payment of lessor’s debts does not 
exempt such proceeds from the operation of the in¬ 
come tax laws. Lessee had an option to buy, and 
the payment of such debts increased his equity in 
the business. The agreement to apply the pro¬ 
ceeds to the payment of lessor’s debts was of no 
greater dignity than an agreement to pay his own 
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I 

I 

I 
I 

I 

debts. The receipts are included in gross income. 
The only question is the manner in which allowance 
for deductions is to be made with respect to the 
debts so paid. The facts present neither an agency 
agreement nor an agreement to administer a |trust. 

The Board properly exercised its discretion'in re- 
fusing to consider the defense of limitations;when 
raised for the first time more than a month; after 

I 

hearing on the merits. | 

i 

ABGUMENT 


Payments of debts for improvements are capital expendi¬ 
tures, subject only to annual allowance for exhaustion 

or depreciation, prorated over the period of the lease 

! 

In Duffy V. Central R, R,, 268 U. S. 55, B3, 64, 
the Supreme Court decided that improvements 
made by a lessee under the covenants of a le^se are 
not deductible as expenses in determining net in- 

j 

come. In construing Section 12 (a) (First)! of the 
Revenue Act of 1916, c. 463, 39 Stat. 756, 7i67-769 
(which was not amended by the Revenue Act of 
1917), the Court said (p. 63) : 

They constituted not upkeep, but invest¬ 
ment; not maintenance or operating ex¬ 
penses, deductible under subd. First, Sec. 12 
(a), but capital, subject to annual! allow¬ 
ances for exhaustion or depreciation under 
subd. Second. I 

I 

Nevertheless, do such expenditures come 
within the words rentals or other paiyments 


I 

I 
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required to be made as a condition to the 
continued use or possession of property?” 
We think not. 

See also: Appeal of H, Citrin, 2 B. T. A. 
626; Appeal of The Natio^iai City Bank of 
Seattle, 1 B. T. A. 139. 

Taxpayer seeks to distinguish the present case 
on the theory that the lessee, instead of making the 
improvements itself, paid the lessor’s debts for the 
same improvements under the teims of the lease. 
The argument advanced on page 8 of taxpayer’s 
brief is as follows: 

Inasmuch as the payments operated to ex¬ 
tinguish obligations of the lessor, they might 
be construed as a benefit to him, but certainly 
not as a benefit to the lessee. 

This argument ignores a material factor. The 
lease contained an option to buy. (R. 30.) Each 
pa}unent of a debt increased the equity of the lessee 
in the capital assets w'hich he had the ultimate 
right to purchase. Creditors were pressing a bank¬ 
rupt lessor, and any sale to lessee without protect¬ 
ing the creditors’ interests would have been void¬ 
able as in fraud of their rights. By paying the 
debts, taxpayer was purchasing an equity in capital 
assets. Even though the option might never be ex¬ 
ercised, lessee obtained by the payment of the 
debts the right to make use of the capital assets 
represented by such debts for the terms of the lease. 

But the problem may be brought into clearer re¬ 
lief. Lessor was indebted for capital investments. 


Lessee stepped into lessor’s shoes in the use|of the 
capital assets, and also in the payment of the debts 
subject to the restrictions of liability under the 
lease. The money, if paid by the lessor, would have 
been paid for capital assets, not as an expense. It 
was none the less so because paid by the lessee. 

I 

Taxpayer goes far toward admitting the fore¬ 
going in its brief (p. 15) where the following state¬ 
ment is made: 

We readily admit that had the appellant 
unconditionally agreed to pay debts' of the 
lessor in consideration for the lease, then 
payment on such debts would constitute a 
capital expenditure and should be returned 
to appellant through aliquot deductidns over 
the life of the lease. | 

i 

Here, however, the taxpayer attempts to intro¬ 
duce the added distinction that lessee merel}^ agreed 
to apply to the debts money received from opera¬ 
tion of the resort in excess of operating expenses 
and advances by the lessee. (R. 29.) Tljie prob¬ 
lem at this point, however, is not the source of the 
money paid out as capital expendituijes, but 
whether such payments are deductible in gross, or 
allowable only ratably as depreciation or| exhaus¬ 
tion. The trust fund theory is later discussed. At 
this point the question is considered purely from 

I 

the standpoint of a deduction from gross income. 
In that connection it is urged that where monies 

I 

are paid, whether for capital expenditures or to 

I 

discharge debts incurred in the procurement or ere- 
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ation of capital assets, the sums so paid, bv lessor 
or lessee, are to be regarded as capital expenditures 
and subject only to ratable allowance for deprecia¬ 
tion and the like. 


II 

Trust-fund theory immaterial 

Taxpayer urges that the agreement to apply pro¬ 
ceeds of operating the amusement park (in excess 
of current operating expenses and advances) to the 
payment of debts of lessor created a trust for the 
benefit of the lessor’s creditors. Appellee is unable 
to agree with this construction of the contract, and 
urges (to be argued in Section III of this brief) 
that a mere contractual relationship arises. Nev¬ 
ertheless, accepting taxpayer’s version for the mo¬ 
ment, the trust fund theorv is immaterial. 

Income was received by the taxpayer in the or¬ 
dinary course from the operation of the amusement 
park. There was no segregation until certain con¬ 
ditions were met. First, were to be paid operating 
and maintenance charges; next, payments under 
the deed of trust to Lucas and Walter; third, ad¬ 
vances by the lessee, including payments imder the 
deed of trust; then creditors, and finally the pur¬ 
chase price. (R. 29, 30.) In each instance, mon¬ 
ies were paid but of income, either for current ex¬ 
penses (deductible), or capital expenditures which 
increased lessee’s equity in the property he had the 
right to purchase. In each instance, the gross in- 
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come was first earned and unsegregated. Then it 
was disposed of for the benefit‘of taxpayer’s busi¬ 
ness, in some instances for items which were de¬ 
ductible, in others for items for which only depre¬ 
ciation is normally allowable. | 

That taxpayer agreed in advance to use the in¬ 
come when earned for capital debts, or to hold such 
excess income in trust for the payment of (|japital 
debts does not change such funds from a non- 
deductible to a deductible or nontaxable fund. 

There is no magic in the words ‘Hrust fund.” 
This becomes obvious when taxpayer’s theory is 
followed to its logical conclusion. If the theory is 
to be followed, there is no reason why every cor- 

i 

poration might not enter into an agreement to hold 
all of its net profits in trust, partly for the benefit 
of its stockholders, partly for use in making im¬ 
provements or betterments. The trust fpr the 
benefit of the stockholders could be distributed to 
them as beneficiaries instead of paying theifi divi¬ 
dends. The improvements could be made at will. 
In neither case would there he taxable income under 
the theory advanced. The result would be a prac¬ 
tical repeal of all corporation income tax laws. 

The present ease is not to be confused with that 
of a corporation such as a trust company which ad¬ 
ministers trust funds as a part of its business, or 
any corporation which receives special funds in 
trust to be administered for or distributed to a 
proper beneficiary. Here, however, the twst, if 
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such it is, is merely a medium for the payment of 
the normal capital expenditures of the business, and 
the payments are made from the normal income of 
the business. To hold the fmids tax exempt or de¬ 
ductible is to repeal the revenue laws. 

Ill 

The lease did not create a trust for the benefit of creditors 

The only case cited by taxpayer in support of 
the principle that the funds applied to the debts 
were trust funds is that of Petteway v. McIntyre, 
131 N. C. 432. (Br. 12.) That case has no rela¬ 
tion to the case at bar. B, the so-called lessee, was 
paid a salary and a percentage of the profits for 
services in connection with operating a mill, the 
remaining proceeds to be paid to the lessor’s as¬ 
signee. It was held that B was a mere agent, and 
lessor’s assignee was held liable for the debts of the 
operation of the mill. No question of trust arose. 
The assignee owned the mill. He employed B to 
run it, and paid him compensation for his services. 
The net proceeds belonged to the assignee. B had 
no right to purchase, nor had he any equity in the 
property. He was only an employee on salary 
and commission. The relevancy of the case as an 
authority is not apparent. 

The appellee, on the other hand, urges that there 
was a mere contract for the benefit of third persons 
in the present case. That taxpayer’s liability for 
the debts was limited to the amount of its profits in 
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I 

excess of other charges does not place it in a posi¬ 
tion superior to one unconditionally liable. iThis 
merely established a condition precedent to the lia¬ 
bility. That condition precedent required the earn¬ 
ing of a profit, which taxpayer claims was nev^r his 
because it was spent in paying for capital expendi¬ 
tures which increased taxpayer’s equity ih the 
property. I 

No trust arises where a lessee agrees to pay the 

debts of a lessor. There is a mere contract rela- 

! 

tionship. In Nebraska City National Bank v. 

i 

Nebraska City Hydraulic, etc, Co, (Circuit Court, 
D. Nebraska), 14 Fed. 763, the Court said (p. 766) : 


It has never, so far as I know, been! held, 
and I think it can not be maintained i upon 
sound principles, that where the vendee of 
property assumes the pa}TQent of indebted¬ 
ness due from the vendor to a strange!’, and 
deducts the amount thereof from the pur¬ 
chase price, he thereby becomes a trustee for 
such stranger for the amount of such in¬ 
debtedness. To make him a trustee; there 
must be a deposit with him of a sum of 
money to be held by him for the creditor, or 
an express agreement on his part to assume 
the duties and the responsibilities of a trus¬ 
tee. There is no resulting trust in such a 
case as this. | 

In order to establish a trust relationship, it is 
urged that there must exist something more than 
an agreement to pay debts out of the general! funds 
of a corporation when such funds become available. 

I 

i 


I 

i 

i 
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There was no more trust created in that respect 
than a trust to pay the ordinary and necessary ex¬ 
penses of the business out of the income. The 
mere agreement by any debtor to pay his creditor 
when he has the funds is of equal dignity. 

In the ultimate, stripped of details of fact, the 
problem is whether or not, by an agreement to ac¬ 
cept no profits until all capital expenditures are 
paid in full, a taxpayer may secure within the year 
a full deduction for capital expenditures instead 
of a depreciation allowance as prescribed by statute. 

IV 

The limitations question 

The Board refused to reopen the case to permit 
taxpayer to raise the question of limitations when 
the motion to reopen was filed about six weeks after 
the close of the hearing on the merits. The ap¬ 
pellee will discuss the problem under two subhead¬ 
ings, the first to the effect that the Board acted 
within its sound discretion, and the second, such 
action is unaffected by the provisions of Section 
1106 (a) of the Revenue Act of 1926. 

(a) Refusal of the board to reopen the case to permit the defense 
of limitations was a matter of sound discretion 

Section 907 (a) of the Revenue Act of 1926, c. 27, 
44 Stat. 9, provides, where relevant, as follows: 

The proceedings of the Board and its divi¬ 
sions shall be conducted in accordance with 
such rules of practice and procedure (other 
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than rules of evidence) as the Board may 
prescribe and in accordance with the rulfes of 
evidence applicable in courts of equity 
of the District of Columbia. * * * 
(Italics supplied.) I 

Rule 18 of the Board of Tax Appeals provides: 

The petitioner may, as of course, ainend 
his petition at any time before answier is 
filed. After answer is filed, a petition): may 
be amended only by consent of the Commis¬ 
sioner or on leave of the Board, 

Upon motion made, the Board may, fn its 
discretion, at any time before the conclusion 
of the hearing, permit a party to a proceed¬ 
ing to amend the pleadings to conform ,to the 
proofs. (Italics supplied.) | 

From the foregoing, it appears that the question 
of permitting an amended petition or a reoi)ening 
of the case was a matter of discretion, and is not 

i 

reviewable. 

The record affords e^ddence of a substantial basis 
for the Board’s action. Hearing was had on the 
merits on February 10, 1927 (R. 2), almost two 
months before the motion to file amended plead¬ 
ings, which was on April 1,1927 (R. 2), in turn ap¬ 
proximately a year and a half after the original 
pleadings were filed (R. 1). All the testimohy had 
been taken on the merits, and the hearing was 
closed. I 

i 

Since the time of the Board had been taken up 
with a consideration of the merits, it was hot im- 
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reasonable to refuse to permit the filing of an un¬ 
seasonable limitation plea (after all, not a defense 
to the true merits) when litigants might thereby be 
encouraged in failure to produce all available de¬ 
fenses at the original hearing. The Board is en¬ 
titled to protect itself from unnecessary loss of 
time when litigants sleep upon their rights. 

Since the Board was within its rights in refusing 
to reopen the case, it is unnecessary here to consider 
the merit of the limitation plea. Even if this Court 
should determine that the use of discretion was in 
error, the case should be remanded for further 
hearing upon that question in order to permit ap¬ 
pellee to answer the plea. 

In answer to taxpayer’s reference to Title 28, 
Section 767 of the United States Code (Br. 18), it 
is only necessaiy to state the obvious fact that this 
section shows on its face that it applies only to dis¬ 
trict courts. Moreover, the allowance of amend¬ 
ment is subject to the Court’s discretion. Like¬ 
wise, U. S. C., Title 28, Section 777, applies only to 
a ‘‘court of the United States,” and the element of 
discretion is again present with respect to amend¬ 
ing pleadings. ; The Board of Tax Appeals is not 
a court. Old Colony Trust Co. et al. v. Commis- 
sioner of Internal Revenue, 279 U. S. 716. 

(b) Section 1106 (a) of the Revenue Act of 1926 does not prevent 

waiver of the defense of limitations by want of timely pleading 

In view of the discretion allowed to the Board 
by Rule 18, promulgated under the authority of 
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Section 907 (a) of the Revenue Act of 1926, $upra, 
it appears unnecessary to consider the question 
raised by taxpayer to the effect that Sectioh 1106 
(a) of the Revenue Act of 1926 bars the right as the 
remedy. | 

I 

It appears, however, that the terms of the statute 
do not avoid the necessity of pleading limitations. 
In Sanger v. Nightingale, 122 U. S. 176, 18^, the 
Supreme Court, construing a statute of limitations 
of Georgia, providing in terms ‘‘That all other ac¬ 
tions * * * upon any debt or liability Iwhat- 

soever to the public, * * * shall be brought by 

1st January, 1870, or both the'right and right of 
action to enforce it shall be forever barred'^ de¬ 
cided that, under the construction by the Su;^reme 
Court of Georgia, in order to avail himself of the 
statute, debtor must plead it. This, in effect, de¬ 
cided that a failure to plead the statute resulted in 

I 

a waiver of its terms. 

The SuiDreme Court said in the Sanger case, 
supra (p. 184) : • ! 

I 

This being a law of the state of Georgia, 
we must follow its construction by the courts 
of that state, so far as it has been construed. 
It is said in the argument in this case, but 
not much insisted upon by the plaintiffs, 
that this is a peremptory discharge pf the 
debt, and is not a mere statute of limitations, 
which, to be available, must be pleaded, as 
is the case with other limitation actsj The 


I 
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proposition is that the statute in effect de¬ 
stroys the right of action, but this doctrine 
has been overruled repeatedly by the Su¬ 
preme Court of Georgia, in which it has 
been held to be an ordinary statute of limi¬ 
tations. See George v. Gardner, 49 Geo. 
441, 449; Harris v. Gray, 49 Geo. 585. In 
Parker y. Irvin, 47 Geo. 405, it was decided 
that the pleading of the statute w^as only 
a personal privilege of the debtor, and that 
to avail himself of the statute he must plead 
it. See also Baker and tvife v. Bmli, 25 Geo. 
594. (Italics ours.) 

This view applies a fortiori where taxpayer ap¬ 
peals to the Board and by petition sets out the 
claims relied upon. In so ai^pealing, taxpayer is 
not in the position of a defendant relying upon a 
general issue plea. Moreover, as has been urged, 
the claim was not only omitted from the pleadings, 
but was not raised at the hearing. 

CONCLUSION 

It is respectfully urged from the foregoing that 
payments by lessee of lessor’s debts for improve¬ 
ments were capital expenditures; that the receipts 
of the business must be included in gross income 
even though it was agreed to apply such receipts to 
the payment of lessor’s debts; and that the action 
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of the Board in refusing to allow the defensie of 
limitations was an exercise of discretion noli re- 
viewable by this Court. j 

Respectfully submitted. 

Sewall I 
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Morton Poe Fisher^ | 

Special Assistants to the Attorney General, 

C. M. Charest, 

I 

j 

General Counsel, I 
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Bureau of Internal Revenue, 

Stanley Sxjydam^ 

Special Attorney, I 

Bureau of Internal Revenue, I 
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IN THE 



October Term, 1928, 


No. 4864. 


Alameda Park Company, Appellant, 

V. \ 

Commissioner of Internal Revenue, Appell^, 


On Petition for Review of Decision of the United States 

Board of Tax Appeals. 


APPELLANT’S REPLY BRIEF. 

i 

Appellant’s brief was filed February 15, 1929,1 Ap¬ 
pellee’s brief was filed November 8, 1929. i 

In this reply brief the points argued by appellee! will 
be considered in the order there stated. 

i 

I. I 

I 

Appellee argues that, because the lease in question 
contains an option to purchase, the lessee, by maldng 
the payments required to be made, is acquiring an 
equity in the property of the lessor. (Page 10 or his 
brief.) Suppose the lease had been terminated b0fore 
the option to purchase was exercised. What equity 
would lessee have had? | 

Both appellee and the Board have overlooked! the 

very important point that the vesting of any right or 
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title to the property, other than that of lessee, depended 
on a condition precedent; that leases with an option 
to purchase are nevertheless leases and no relation of 
vendor and vendee exists until the option is exercised. 
The exercising of the option, or the performance of the 
conditions which effect its exercise, is the condition 
precedent necessary to change the character of the 
instrument from that of a lease to that of a sale. 

Appellee and the Board overlook the fact that an 
owner can not lease from himself,—the greater estate 
of ownership extinguishing the lesser of tenant. 

The conditions precedent which must be fulfilled 
before appellant could become owmer or purchaser of 
the leased premises under the terms of the lease were 
the operation of the amusement park, the collection of 
the gate receipts, the application of these receipts to 
the payment of expenses first, and the balance to 
defraying the debts of lessor until all were paid. They 
w’ere not all paid in 1917 and appellee remained a 
lessee throughout the year. These were also condi¬ 
tions imposed on the tenancy of lessee,—it must do 
these things in order to remain in possession and con¬ 
tinue the lease. 

Appellee’s argument amounts to saying that operat¬ 
ing a business for some one else and turning the pro¬ 
ceeds over to him under contract is the same thing 
as making one’s own investment in the business, operat¬ 
ing it, and turning the proceeds over to some one else. 
Appellee can not see the difference or, if he does, he 
is trying to obscure the Court’s vision. In the first 
case the proceeds would not be one’s own and therefore 
not income, while in the latter case they would be one’s 
own and would constitute income. 

If appellee would only apply the established principle 
of law that an option to purchase in a lease is non- 
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effective until all the conditions have been complied 
with, he would see that appellant did not acquire! any 
equity in the leased property in 1917 and, having no 
equity, the payments to creditors of lessor were! not 
capital expenditures of lessee. To constitute a capital 
expenditure some property right must result. What 
property right did lessee have at the end of 1917 which it 
did not have at the beginning? \ 

II. 

Appellee scouts the trust fund theory advance^ by 
appellant. (R. 12-13.) The question is not what 
might be done, but what was done. I 

If one receives money as agent for some one else, 
that money in has hands is impressed wdth a t^ust. 
It is not his money and never becomes his money and 
therefore not income. If he contracts to collect Igate 
receipts and turn them over to the owner of the prop¬ 
erty, the money never becomes his and does not be¬ 
come income. If a farm tenant is obligated to gather 
the fruit of the orchard and deliver it to the lessor,!that 
fruit is not income to him but the gathering of jit is 
one of the conditions of his tenancy. The fruit never 
becomes his and so the gate receipts never became 
income to appellant. 

It is no fault of appellant that appellee overlooked 
taxing the lessor of the amusement park on the income 
which appellant paid to it, until after it was too late to 
make assessment. Appellant should not be held respon¬ 
sible for appellee^s mistake. I 


Appellee can not see the analogy between the case of 
Petteway v. McIntyre, 131 N. C. 432, cited by appellant 
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in its brief on page 12 and the case at bar. (Appellee^s 
brief, p. 14.) 

The analogy is in the fact that in the one case B, 
as lessee, was under contract to operate the mill and, 
after paying expenses, turn the proceeds over to the 
assignee of lessor while, in the instant case, appellant, 
as lessee, was under contract to operate the park and 
turn the proceeds over to lessor’s assigns. The analogy 
is perfect. In the former case the Court held that B 
was only an agent and not liable for the expense of 
the mill. Likewise appellant was only an agent of 
lessor, holding the funds in trust for lessor’s creditors. 

The case of Nebraska City National Bank v. Nebraska 
City Hydraulic, etc., Co., 14 Fed. 763, cited by appellee 
in his brief (page 15) is not in point because there the 
relation of vendor and vendee existed, but the language 
of the Court sustains appellant’s contentions when it 
savs: 

“To make him a trustee there must be a deposit 
with him of a sum of money to be held by him for 
the creditor.” 

So appellant held the proceeds from the operation of the 
park in trust for the creditors of lessor. 

IV. 

(a) Appellee has tried hard to overcome the apparent 
harshness of the Board’s so-called exercise of discretion 
in denying appellant’s motion to amend and plead the 
Statute of Limitations. (Pp. 16-18 of his brief.) In 
anticipation that this Court may not agree with him, 
he suggests that the case should be remanded for further 
proceedings in order to permit him to answer. 

No one doubts what appellee’s answer would be. 
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Since the record contains all the facts necessary ifor the 
Court to reach a decision on the question (pp. 21-22, 
appellant's brief), it appears that the Court should 
decide and not remand the case. i 

I 

Appellee argues that because the Board of Tax Ap¬ 
peals is not a court the Code provisions as to amend¬ 
ments cited by appellant in its brief (p. 18) do not ap¬ 
ply. But it must be remembered that, while the Board 

_ I 

of Tax Appeals is not a court, its proceedings are judi¬ 
cial. Otherwise how would there be safeguarded to 
taxpayers the Constitutional prohibition against taking 
property without due process of law? This jCourt 
renders a judicial determination on the record brought 
up to it and how can this be “due process of I law’’ 
unless that record is made under United States judicial 
proceedings? 

(b) Appellee has failed to explain away the authori¬ 
ties cited by appellant on pages 22 and 23 of its: brief, 
which show that it was not too late for it to plead the 
application and effect of Section 1106(a) of the Revenue 
Act of 1926. (Pp. 18-20 of appellee’s brief.) 

The Sanger case cited by appellee sustains appellant. 
The language of the United States Supreme Cqurt in 
that case (appellee’s brief, pp. 19-20) indicates that, 
since the Georgia Supreme Court had repeatedly! over¬ 
ruled the particular statute in question providing for 
extinguishment of certain debts in Georgia, it| must 
follow the interpretation of the Georgia Court. I The 
plain inference is that but for such holding pf the 
Georgia Court the decision would have been different. 
Therefore, in construing a similar enactment of Federal 
law, it must be expected that the Supreme Court would 
hold it self-operative and not necessary to be pleaded. 

Wherefore, it is submitted that the enactment of 
Section 1106(a) of the Revenue Act of 1926, on Feb- 


! 

I 



6 


ruary 26, 1926 (quoted p. 23 of appellant's brief), ex¬ 
tinguished any liability on the part of appellant for tax 
for the year 1917, because the period in which to collect 
had expired at that time. Since all liability was extin¬ 
guished, appellant, under the authorities cited, was not 
required to plead a limitation statute, which only goes 
to the remedy, and the Board w’as without authority 
to find a deficiency and this Court should so hold. 

Respectfully submitted. 

Geo. E. H. Goodner, 
Attorney for Appellant, 
Address: Mimsey Building, 

Washington, D. C. 

Mathews & Trimble, 

Paul D. Banning, 

Of Counsel. 





